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AiG&NDED CLASS C  Aleeis 
ne ye anes Netti ' 
: i ‘ 
It having come to the attention cf the Court thet the Jicnercule i 


M. Joseph Blumenfeld, United States District Court for th: Dis-sict ' 


ct Connecticut, certified e« state-ride class in the sosbined crs 


of Dubose vy Hills, Civili No. H-75-303, \ 


end it eprearing that these cases were ¢:lee severcl months Tice 
if 
Co su S ; 


of litigation, and it further appearing that the exenpticn remap 


state-wide class from the national class is uncontesvel oy the 


ORDERED, that the memocrs of the state-wide cic 


named cases be, and hereby 


1 
| 
+ 
| 
: 
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| 
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| 
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| 
| 
| 
! 
' 
| to the instant case und have vrogressel threugh 
i 
| certified herein on May 21, 1976. 
H 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


VERNICE DUBOSE, ET AL 


Ve NO. H-75-303 


oe 08 20 00 ef 


CARLA HILLS, ET 


CLAUDIA WALTER, 
Vv. NO. H-75-345 


CARLA HILLS, ET 


JANETTE LITTLE, 


Ve NO, H-75-346 


oe ee 20 00 of 


CARLA HILLS, ET 


RULING ON MOTION TO VACATE ORDER 


AND DISSOLVE PRELIMINARY INJUNCTION 


~ These lawsuits, consolidated for trial, concern the 


refusal of the Department of Housing and Urban Development 


("HUD") and its Secretary, Carla Hills, to implement an 


operating cost subsidy program, enacted as Section 12 of the 


Housing and Community Development Act of 1974.4! On 


T/ 

~~ This section amended Section 236 of the National Housing 
Act, 12 U.S.C. § 1715z-1 (Supp. IV, 1974) amending 12 U.S.C. 

§ 1715z-1 (1970). The program provides for the payment of 
operating subsidies to certain housing projects assisted under 
Section 236 and may be found at 12 U.S.C. § 1715z-1 (£)(3) and 
(g) (Supp. IV, 1974). See notes 5 and 6 infra. 


Pat ae 


December 15, 1975, this court entered a preliminary injunction 
ordering the implementation of the etek 2 On May 27, 1976, 
the December order was expanded by a ruling converting plain- 
tiffs' original individual classes, which were certified by 
project, into a statewide eieea The original compliance 
date of June 1, 1976, has been extended until September 15, 
1976, by several orders of this court. 

On August 9, 1976, Congress enacted the "Housing and 
Urban Development and Independent Agencies Appropriation Act," 


4 
Public Law 94-378.4/ Arguing that the proviso contained in 


2 : 

405 F. Supp. 1277 (D. Conn. 1975). That opinion contains a 
more exhaustive treatment of the factual background and 
statutory scheme involved in these actions. 


3/ 

~ On May 20, 1976, a similar nationwide class was certified by 
Judge Pratt in Underwood v. Hills, Civil No. 76-0469. How- 
ever, that class was amended to exclude the Connecticut state- 
wide class on June 7, 1976. 


4/ 
~ Pub. L. No. 94-378 (Aug. 9, 1976) provides in relevant part: 


"Be it enacted by the. Senate and House of 
Representatives of the United States of America 


in Congress assembled, that the following sums 
ate appropriated, for the Department of Housing 
and Urban Development, and for sundry independent 
executive agencies, boards, bureaus, commissions, 
corporations, and offices for the fiscal year 
ending September 30, 1977, and for other purposes, 
namely: 


kkk KK 
HOUSING PAYMENTS 


For the payment of annual contributions, 
not ctherwise proviced for, in accordance with 
section 5 of the Ur ed States Housing Act of 
1937, as amended (42 U.S.C. 1437c); for payments 


this legislation sheds new light un the issues in this case, 
the defendants now move to vacate the December and May orders 
and to dissolve the preliminary injunction. Oral argument was 
heard on this motion on September 13, 1976. 

The Section 236 operating subsidies program is estab- 


5/ 
lished by 12 U.S.C. § 1715z-1 (£)(3) (1970) (Supp. IV). A 


47 cont'd 
authorized by title IV of the Housing Act of 
1950, as amended (12 U.S.C. 1749 et seq.); for 
rent supplement payments authorized by section 
i ‘ 101 of the Housing and Urban Development \ct 
of 1965, as amended (12 U.S.C, 1701s); for pay- 
ments as authorized by sections 235 and 236, of 
the National Housing Act, as amended (12 U.S.C. 
1715z, 1715z-1); and for payments as authorized 
by section 802 of the Housing and Community 
: Development Act of 1974 (88 Stat. 633), 
$2 ,975,000,000: Provided, That excess rental 


charges credited to the Secretary in accordance 
with section 236(g) of the National Housing 


Act, as amended, shall be available, in addition 


to amounts appropriated herein, for the payments 


on contracts entered into pursuant to the 
authorities enumerated above." (Emphasis added 


to proviso). 


'S/ 
12 U.S.C. § 1715z-1 (£)(3) provide 


"For each project there shall be established 
an initial operating expense level, which shall 
be the sum of the cost of utilities and local 
property taxes payable by the project owner at 
the time the Secretary determines the property 
to be fully occupied, taking into account 
anticipated and customary vacancy rates. At 
any time subsequent to the establishment of an 
initial operating expense level,.the Secretary 
is authorized to make, and contract to make, 
additional assistance payments to the project 
owner in an amount up to the amount by which 
the sum of the cost of utilities and local prop- 
erty taxes exceeds the initial operating ex- 
pense level, bit not to exceed the amount re- 
quired to maiatain the basic rentals of any 


units at levels not in excess of 30 per centum, 


ale Nee 
} 
source of funds for these operating subsidies is provided by 
subsection (g) of the same statute which establishes a 


"reserve fund" comprised of "excess rentals" collected by the 


Section 236 project owners. The central issue throughout 


5/7 cont'd 


i or such lower per centum not less than 25 per 

| centum as shall reflect the reduction permitted 
in clause (ii) of the last sentence of paragraph 
j (1), of the income of tenants occupying such 

Ne units. Any contract to make additional assist- 
H ance payments may be amended periodically to 
provide for appropriate adjustments in the 
amount of the assistance payments. Additional 
assistance payments shall be made pursuant to 
this paragraph only if the Secretary finds that 
the increase in the cost of utilities or local 
property taxes, is reasonable and is comparable 
to cost increases affecting otherrental projects 
in the community." 


6/ 
12 U.S.C. § 1715z-1 (g) provides: 


| "The project owner shall, as required by 
{ the Secretary, accumulate, safeguard, and 
periodically pay to the Secretary all rental 
| charges collected in excess of the basic rental 
charges. Such excess charges shall be credited 
to a reserve fund to be used by the Secretary 
to make additional assistance payments as pro- 
vided in paragraph (3) of subsection (f) of this 
section. During any period that the Secretary 
determines that the balance in the reserve fund 
is adequate to meet the estimated addicional 
assistance payments, such excess charges shall 
be credited to the appropriation authorized by 
subsection (i) of this section and shall be 
{ available until the end of the next fiscal 
year for the purpose of making assistance pay- 
{ ments with respect to rental housing projects 
receiving assistance under this section. For 
the purpose of this subsection and paragraph (3) 
of subsection (f) of this section, the initial 
operating expense level for any project assisted 
under a contract entered into prior to August 22, 
1974, shall be established by the Secretary not 
later than 180 days after August 22, 1974." 


gn eal er ler thea aa 


= Site 


this litigation has been the nature and scope of the Secretary's 


| discretion with respect to the implementation of the operating 
i] 


ubsidies program and the expenditure of the reserve fund, 


this court's conclusion that the implementation of the program 
and the expenditure of the reserve fund for operating sub- 


sidies was mandated by the statute. 


The defendants now contend that Public Law 94-378 
affects my earlier determinations in two ways. First, they 
argue that this statute "makes it plain that contract authorit 
is required before any of the amounts contained in the reserve 
fund may be sti Saccnaly, the defendants assert that 


The issuance of the preliminary injunction was premised upon 


the recent act entirely transforms the function of the reserve 


refrain from implementing the operating subsidies program and 
hence affords a basis for vacating the December and May orders 


and dissolving the preliminary injunction. 


I. Contract Authority 


The defendants’ first contention is a renewal of an 
| acgument presented at the time of the December ruling. The 


Secretary's position is that she requires "~sntract authority" 


7/ 
4 ~ Federal Defendants’ Memorandum in Support o@& Motion To Vacate 
i ! Order and Dissolve Preliminary Injunction ("Memo in Support'') 


fund by making it available for a variety of programs other 

; a 
than operating subsidies. The essence of both arguments is ; 
that the proviso indicates that the Secretary has discretion t 

at 4, 


ey eo 


before she may implement the operating subsidies program; that 
the existing contract authority is limited in amount and is 
insufficient to fund all the programs established by ¢.-cion 
236; that she possesses the discretion to allocate the existing 
contract authority among the several 236 housing programs; and 
that she has reasonably concluded to allocate the existing 
contract authority to other 236 programs instead of the operat 
ing subsidies progran.” 

The premise of this argument is that the reserve fund 
can be spent only pursuant to contract. In my earlier con~ 
sideration of this issue, I reviewed the statutory language 
and the legislative history and concluded that "direct payments 
can be made out of the reserve fund, not pirsuant to any con~ 
tract and, hence, without reducing the Secretary's available 
contract sxtounicty tee However, the defendants now argue that 
the proviso of Public Law 94-378, which states that the reserv 
fund shall be available "for the payments on contracts entered 
into pursuant to the authorities enumerated above," supports 
their position that the reserve fund can only be spent pursuan 


to contract authority. 


7 


™ Memo in Support, at 2. 


9/ 
™ 405 F. Supp. at 1287 & n.46. This conclusion was based in 
part upon the language of (f)(3) which authorizes the 
Secretary "to make, and contract to make, additional assistanc 
payments . .°."' (emphasis added), and in part on the avail- 
ability of resources in the reserve fund established by (g). 


a Ae 


The defendants place too much weight upon the proviso' 
reference to contracts. The language merely recognizes that 
many of the programs enumerated in Public Law 94-378, includin 
interest reduction payments under the Section 236 program, do 
require the obligation of contract authority prior to the 
expenditure of appropriations. However, I conclu that the 
proviso dces not indicate that the reserve fund can only be 
spent pursuant to contract. 

There is a :econd response to the defendants’ contract 
authority argument. In Part IV of the December opinion, I 
dealt with the possibility that the reserve fund can be spent 
only pursuant to contract and that the disbursements are sub- 
ject to the Secretary's allocation of contract authority. 
“While I recognized thet such a construction would give che 
Secretary some discretion, I held that a decision not to im- 
plement the program would be contrary to Congressional intent 
and would constitute an unreasonable exercise of that discre- 
rion Thus, even if the proviso did indicate that the 
reserve fund can only be spent pursuant to contract, this 
would not provide a basis for vacating the earlier orders or 


for dissolving the preliminary injunction. 


II. Trarsformation of the Reserve Fund 
Au important factor underlying the December ruling was 
the special funding method for the ope:ating subsidies program. 


107 
405 F. Supp. at 1288-92. 


metho tes 


At that time, the reserve fund established by subsection (g) 
was to be used solely for additional assistance payments under 
the program. The defendants now argue that the proviso in 
Public Law 94-378 transforms the function of this reserve fund 
by giving the Secretary authority to utilize it for a variety 
of enumerated programs. The contention is that Congress' 
failure to establish priorities concerning the expenditure of 
the fund indicates that the Secretary has discretion over its 
allocation and, therefore, that she is no longer under a man- 
datory duty to make additional assistance payments directly 
from the reserve fund. This argument necessitates a study of 
the legislative intent behind the proviso. 

In June 1976, the House Appropriations Committee pro- 
posed an appropriation of $2,975,000,000 for payments for 
subsidized housing programs. This sum was $95,000,000 lees 
than the budget request. The reduction was based in part on 
the making available of the money in the reserve fund for a 
variety of programs other than the operating subsidies program 
of Section 236.2 This intent was manifested in the proviso 
of Public Law 94-378. 

In the Senate, Senator Sparkman introduced an amefhdmen 
which deleted the proviso. In support of this deletion, he 


stated: 


"(T]he Housing Act of 1974 specifically author- 
ized that section 236 funds returned to HUD as 


11/ 
H.R. Rep. No. 94-1220, 94 Cong., 2d Sess. 7, (1976). 


seen et ane techn ent 


ee ee 


excess charges should be used to assist section 
236 projects which face financial difficulties, 
because of increased taxes and utility costs. 
HUD has failed to carry out this provision 
despite the specific legislative authority con- 
ferred 2 years ago, despite the fact that almost 
$25 million in excess charges have been returned 
to HUD, and despite the fact that many projects 
face financial difficulties and a number have 
sought remedy under the 1974 provision. ... 


| 
{ 
{ 
{ 


"Several courts have already stated, in 
cases brought by owners of troubled projects 
that HUD is required to utilize the returned 
funds. There are at the present time several 
judgments against HUD in cases involving more 
than 20 projects. HUD, however, persists in 
litigating rather than in obligating the funds 
authorized under section 236(g)." 12/ 


Senator Proxmire, floor manager for the bill, concurre 
with Senator Sparkman. 

"TI think it is a very good amendment. It is 

most important that we do our very best to keep 

the section 236 tax and utility subsidy program 

going. It is a good program. It is for low- 

income people. 

"All we are asking, as I understand it, is 

that the money be kept in the program and not 

distributed elsewhere." 13/ 

Following these comments, the Senate passed the amend- 
ment deleting the proviso. However, the final bill reported 
by the Conference Committee of the House and the Senate con- 


tained the House's proviso. The Conference Report explained 


the Committee's action as follows: 


122 Cong. Rec. S 10775 (daily ed. June 26, 1976). 


| 


mh Se 


"Amendment No. 3: Restores language proposed 

by the House and stricken by the Senate maving 

available any excess rental charges under 

Section 236(g) of the National Housing Act to 

liquidate contract obligations for a number of 

programs under the housing payments account. 
"The committee of conference is agreed that 


this action shall not prejudice any suit now or 


hereafter before the courts in this area." 14/ 
(Emphasis added). 


The legislative history makes it clear that the 
proviso enables the Secretary’to use the 236(g) reserve fund 
for other than Section 236 programs. However, it also makes 
clear that Congress did not intend to allow the Secretary to 
fail to implement the operating subsidies program. The state- 
ments of Senators Sparkanan and Proxmire are to this effect, 
as is the statement in the Conference Report that its action 
"shall not prejudice any suit . .. in this area."' Therefore, 
I conclude that there is ne basis for altering my holding that 
the Secretary is under a m tory duty to implement the 
operating subsidies program. 

I do recognize, however, that the proviso authorizes 
the Secretary to use the fund for purposes other than 236 
programs after October 1, 1976 (the wltantive date of Public 
Law 94-378). To the extent my earlier orders and the pre- 
liminary injunction are inconsistent with this fact, it is 
hereby modified. Thus, the Secretary, in her discretion, is 
free to spend the Section 236(g) funds on other programs after 
peas ees 


~~ H.R. Rep. No. 94-1362, 94 Cong., 2d Sess. (1976). 122 Cong 
Rec. H 7685. 


~13— 
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October 1. However, that portion of the fund necessary to 
P ; Mee ‘ 15 / 
maintain a full operating subsidies program in Connecticut-— . 


must be so allocated. Only in this way will the relief 
16/ 


granted by my earlier orders not be "prejudiced."=— 

For the foregoing reasons the defendants' Motion to 
Vacate the Order and Dissolve the Preliminary Injunction is 
denied, 


SO ORDERED. 


Datec at Hartford, Connecticut, this 


September, 1976, 


M. Joseph Blumenfeld 
United States District Judz2 


&~ 


157 an 
ge August 31, 1976, Circuit Judges Robb anu Wilkey of the 
United States Court of Appeals for the District of Columbia \ 
denied defendants’ motion for a stay of the district court's 
order pending <ppeal in Underwood v. Hills. In so ruling, 
Judges Robb anc Wilkey considered the impact of Public Law | 
94-378 on that litigation and concluded that "the district 
court's order woes not preclude the Secretary from using the 
reserve fund to fund programs other than the operating subsidy 
program, 12 U.u.C. § 1715z-1 (£) (3), to the extent such other 
funding is authorized in Public Law 94-378." My present | 
ruling reaches a similar re«ult. However, I add that such ; 
other payments can be made only if the Secretary's allocation 
does not "prejudice" the celief granted to plaintiffs in this 
action. 

{ 


16/ 

a the present ruling is not i..cended to dispose of the plain- 
tiffs’ motion for clarificati-1 of my earlier orders. That 
separate motion is still pene 1g decision. The present ruling 
| is concerned only with the inact of Public Law 94-378 on the 
relief granted ir these actic:s. 


a 
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FHA FORM NO. 3135 U. S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
Rev. 9/69 FEDERAL HOUSING ADMINISTRATION 
i (Previous edition obsolete) j 
4 ; REGULATORY AGREEMENT FOR NONPROFIT MORTGAGORS 


! UNDER SECTION 236 OF THE NATIONAL HOUSING ACT, AS AMENDED 


Project No. 


. 


Mortgagee 
Amount of Mortgage Note Date 
Mortgage: Recorded: State County Date 


Book Page 


This Agreewent entered into this day of 19 A 


between 


whose address is 


o 


their successors, heirs, and assigns (jointly end severally, hereinafter referred to as Qwners) and the undersigned Secretary of Housing “Wy 
and Urban Development and his successors, acting by and through the Federal Housing Commissioner (hereinafter called Commissioner). 


!n consideration of the endorsement for insurance by the Commissioner of the above described note or in consideration of the 
consent of the Commissioner to the transfer of the mortgaged property, and in order to comply with the requirements of Section 236 of 
the National Housing Act, as amended, and the Regulations adopted by the Commissioner pursuant thereto, Owners agree for themscives, 
their successors, heirs and assigns, that in connection with the mortgaged property and the project operated thereon and so long as the 
coniract of mortgag? insurance continues in effect, and during such further period of time as the Commissioner ske!! be the owner, hold- 
er of reinsarer of the mortgage, or during any time the Commissioner is obligated to insure a mortgage on the mortgaged property: 


i 1, Owners, except as limited by paragraph 18 hereof, shall promptly make all paymeots due ander the note and mortgage; pro- 
’ | vided, however, that the Commissioner shall make payments to the mortgagee on behalf of the Owners in accordance withthe 
oe 
1 


i 
| 
; 
' 


interest reduction contract between the mortgagee and the Commissioner. : 


2. (a) Owners shall establish or continue to maiatain a reserve fund for replacements by the ellocation to such reservs fund in 
. i # separaie account with the mortgagee or in s safe and responsible depository designated by the mortgagee, concurrently 
i with the beginning of payments towards amortization of the principal of the mortgage insured or held by the Commissioner of 
j . a8 amount equal to § per month unless a different date or amount is approved in writing by the 
H Commissioner. Such fand, whether in the form of acash deposit or invested in obligations of, or fully guaranteed as to prin- 
. ¢ cipal by, the United States of America shall at all times be under the control of the mortgagee. Disbursements from such 
fund, whether for the purpose of effecting replacement of structural elements and mechanical equipment of the project or for 
any other purpose, may be made ouly after receiving the consent in writing of the Commissioner. In the event of a default in 
the terms of the Mortgage, pursuant to which the loan has been accelerated, the Commissioner may apply or authorize the ap- 
plication of th» balance in such fund to the emount due on the mortgage debt as accelerated. 


8 


(b) Where Owners are acquiring .a project already subject to ea insured mortgage, the reserve fund for replacements to be es- 
tablished will be equal to the amount due to be in such fund ander existing agreements or charter provisions at the time Own- 
ers scquire such project, and payments hereunder shail begin with the first payment due on the mortgage after acquisition, 
naless some other method of establishing and maintaining the fund is approved or required in writing by the Commissioner. 


(c) Owners shall establish and maintain, in addition to the reserve fund for replacements, a residual receipts fand by depos- 
iting thereto, with the mortgagee, the residual receipts, as defined herein, within 60 days after the end of the semiannu- 

al of annual fiscal period withia which such receipts are realized. Residual receipts shall be under the control of the 
Commissioner, and shall be disbursed only on the direction of the Commissioner, who shall have the power and authority 

to direct that the residual receipts, or amy part thereof, be used lor such purpose as he may determine. 


3. Real property covered by the mortgage and this Agreement is described in Schedule A attached hereto. 
4. The Owners covenant and agrec that: a 


(a) with the prior approval of the Commissioner, they will establish for each dwelling anit (1) # basic rental charge determin- 
ed on the basis of operating the project with payments of principal and interest ander @ mortgage bearing interest at one 
percent and (2) « fair market rental charge determined on the basis of operating the project with payments of principal, 
interent and mortgage insurance premiums due under the insured morigage on the project; 


(b) the rental charged fer each unit, which will include all utilities except telephone, will se equel to 25% of the tenant's 
income or the basic rental, whichever is greater, but in no event shall the rental charged exceed the fair market rental; 


(c) they shall limit admission to the project to tiiose families whose incomes do not exceed the limits prescribed by the 
Commissioner, with the excention of these tenants who agree to pay fair market rental; 


] (d) preference for occspancy shall be given to those families displaced from eu srban reaewai area, of os a result of govern- 
! mental action, or as a result of a disaster determined by the President to be o major disaster, and to those families 
whose incomes are within the lowest practicable limita for obtaining reatal uaits in the project; 


(e) on forms approved by the Comminsioner they will chtein from cach prospective tenant, prior to admission to the project, 
a certification of income, and a recertification of income from all tenants who are not paying fair market rental at inter 
ala as required by the Commiswionecr; : : 


\ ae 16 - 
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(f) if any recertification reveals a change in incou.e whereby the tenant becomes eligible for a lower or higher reatal, such 
adjustment ia rentel charged shall be made, provided that rental shal! aever be lees than basic rental and shall never ex- 
ceed fair market rental; 

{g) in a manger prescribed by the Commissioner, they will obtain writter evidence substantiating the information given on 
the tenants’ certifications and recertifications of income and shall retain the evidence ia their files for three years; 


(h) they shall require al! teneats who do not pay the fair market rental to execute a lease in the form prescribed by the 
Commissioner, and shall net reat any unit in the project for leas thas 30 days nor more than one year; 


(i) they shell remit to the Commissioner on or before the tenth day of each month the amount by which the total rentals col- 
lected on the dwelling units exceeds the sum of the approved basic rentals for all occupied units, which remittance shall be 
accompanied by a moathly report on a form approved by the Commissioner, provided that « monthly report must be jiled even 
if no remittance is required; 

(j) they shall not restrict occupancy by reason of the fact that there are children in the family, except in those projects 
that are designed primarily for elderly persons; 


(k) they will rent commercial facilities, if any, at aot less than the rental approved by the Commissioner; 
(1) 20 change will be made in the basic rental or fair market rental waless approved by the Commissioae:; 


(m) no tenent shall be permitted to rent more than one unit at any given time without the prior written approval of the Commis- 
sioner; : 

(a) if there are rent supplement units in the project, the determination as to the eligibility of tenants for admission ta sach 
units aad the conditions of coatinued occupancy shall be in accordance with the Rent Supplement Contract executed by the 
Owners ai ' Commissioner which is incorporated in and made a part of this Agreement. 


S. Upon prior written approval of the Commissioner, the Owners may charge to and receive from any tevant such amounts as from 
time to time may be mutsally agreed upon between the tenant and the Owners for any facilities and/or services which may be 
furnished by the Owners or others to such tenant upon his request, in addition to the facilities and services included in the 
approved Rental Schedule. 


6. Owners agree that no dividends of any kind will be paid on the capital stock issued by the corporation, except as the charter 
may authorize due to domiciliary requirements. y 


7. Owners shall not without the prior written approval of the Commissioner: 


(a) Convey, transfer, or encumber any of the mortgaged property, or permit the conveyance, transfer or encumbrance of such 
Property; 

(b) Assign, transfer, dispose of, or encumber any personal property of the project, including rents, or pay out any fusds, ex- 
cept for reasonable operating expenses and necessary repairs; 


(c) Convey, assign, or transfer any beneficial interest in any trust holding title to the mortgaged pzonercy, or the interest of 
lany general partner in » partnership owning the mortgaged property, or any right to manage or receive the rents and profits 
from the mortgaged property; 

(d) Remodel, add to, reconstruct, or demolish any part of the mortgaged property or subtract from any real or personal proper> 
ty of the project; 

(e) Engage in any other business or activity, including the operation of any other rental project, or incur any liability of ob- 
ligation not in connection with the project; 


(f) Require, as a condition of the occupancy or leasing of any unit in the project, any consideration or deposit other than 
the prepayment of the first month's rent plus a security degosit ix an amount not in excess of one month’s rent to guaqrantee 
the performance of the covenants of the lease. Any fund collected us security deposits shall be kept separate and apart 
from all other funds of the project in a trust account the amount of which shall at all times equal or exceed the aggregate of 
all outstanding obligations under said account; 


(g) Pernrit the use of the dwelling accommodations of the project for any purpose except the use which was originally intend- 
ed, or permit commercial use greater than that originally approved by the Commissioner; 


(h) Incur eny liability, direct or contiagent, other than for current operating expenses, exclusive of the indebtedness secured 
by the mortgage anu necessarily incident to the execution and delivery thereof; 


(i) Pay any compensatioa, including wages or salaries, or incur any obligations, to themselves, or auy officers, directors, 
|stockholders, trastees, partners, beneficiaries under a trust, or to any of their nominees; 


(j) Eater into any contract or contracts for sspervisory or managerial services. 


&. Owners shail maingein the mortgeged premises, accommodations and the grounds and equipment appurtenant thereto, ia good 
repair and condition, In the event all or any of the buildings covered by the mortgage shall he destroyed or damaged by fire 


or other casualty, the money derived from any insurance on the property shall be applied in accordance with the terms of the 
insured mortgage. 


9. Owners shall not file any petition ia bankruptcy, or for a receiver, or ie insolvency, or for reorganization or composition, uw 
make any ansigument for the benefit of creditors or to a trustee for creditors or permit an adjudication it bankruptcy, the take 
ing possession of the mongaged property or any part thereof hy a receiver, or the seizure and sale of the mortgaged property 
or any part thereof under jedicial process or pursuant to any power of sale and {ail to have such adverse actions set aside 
within forty-five days. 

10. (a) Owners shall provide for the management of the project in a manner satisfactory to the Commissioner. Any management 
contract emtered into by Owners, or any of them, involving the project shall coatain a provision that it shall be subject to 
termination, without peaalty and with or without caur , upow written request by the Commissioner addressed to the Owners. 
Upon receipt of such request Owners shall immediateiy terminate the contract within # period of not more than thirty ‘30) 
days aod shall make arreagements satislactory to the Com riseioner for contiauing proper management of the project. 


(b) Payment ior services, supplies, or materials shall not exceed the amount ordinarily paid for auch services, supplies, er 
materials in the area where the services are rendered of the supplies or materials (ursished. 


( ( 
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(c) The mortgeged property, equipment, baildings, pleas, offices, apparatus, devic sa, books, contracts, records, documents, 
* and other papers relating thereto shall at all times be maintained in reasonable condition for proper audit and shall be sub- 
i ject to examination and inspection at any reasonable time by the Commissioner or his duly authorized agents. Owners shall 
keep copies of all written contracts or other instroments which affect the mortgaged property, all or any of which may be sub- 
ject to inspection and examination by the Commissioner or hie duly authorized agents. 


(d) The books and accounts of the operations of the mortgaged property and of the project shell be kept ia accordance with 
the requirements of the Commissioner. 
(e) Within sixty days following the end of each fiscal year the Commissioner ohall be furnished with a complete wnsual finan- 
; . cial report based upon a@/@xemination of the books and records of the mortgagor prepared in accordance with the requirements 
' of the Commissioner, certified to by aa officer or responsible Owner and, when required by the Commissioner, prepared and 
certified by a Certified Public Accountant, of other person acceptable to the Commissioner. 


() At the request of the Commissioner, his agents, employees, of attorneys, the Owners shall fursish monthly occupancy re- 
| ports end shall give specific answers to questions upon which informetion is desired from time to time relative to the income, 
assets, liabilities, contracts, operation, and condition of the property and the status of the insured mortgage. 


(g) All rents and other receipts of the project shall be deposited in the name of the project in a beak, whose deposits are in- 
sured by the F.D.1.C. Such funds shall be withdrawn only in accordance with the provisions of this Agreement for expenses 
of the project and remittances to the Commissioner es required under Paragraph 4(i) above. Any owner receiving funds of 
the project shall immediately deposit such funds in the project bank account and failing so to do in violation of this Agree- 
ment shall hold such funds in trust. Any owner receiving property of the project in violation of this Agreement shall immedi- 
ately deliver such property to the project and failing so to do shall hold such property in trast. 


] 11. Owners will comply with the provisions of any Federal, State, or locel law prohibiting discrimination in housing on the grounds 

‘ of race, color, creed, or national origin, including Title VI of the Civil Rights Act of 1964 (Public Law 88-352, 78 Stat. 241), 
all requirements imposed by or pursuant to the Regulations of the Department of Housing and Urban Development (24 CFR, 
Subtitle A, Part 1) issued pursuant to that title, aed regulations issued pursuant to Executive Order 11063. 

12. Upon a violation of aay of the above provisions of this Agreement by Owners, the Commissione: may give written notice, 
thereof, to Owners, by registered or certified mail, addressed to the addresses stated in this Agreement, or such other address- 
es as may subsequently, upon appropriate written notice thereof to the Commissioner, be designated by the Owners as their 
legal business address. If such violation is not corrected to the satisfaction of the Commissioner within thirty days after the 
date such notice is mailed or within such further time as the Commissioner reasonably determines is necessary to correct the 
violation, without further notice the Commissioner may declare a default under this Agreement effective on the date of such 
declaration of default and upon auch default the Commissioner may: 


(a) (1) If the Commissioner holds the note - declare the whole of said indebtedness immediately due and payable and then 
proceed with the foreclosure of the mortgage; 

| (2) If said note ia not held by the Commissioner - notify the holder of the note of such default and request the holder to 
declare a default under the note and mortgage, and the holder after receiving such notice and request, but not otherwise, 

, at its option, may declare the whole indebtedness due, and thereupon proceed with foreclosure of the mortgage, or assign 
the note and mortgage to the Commissioner as provided in the Regalatious; 


(b) Collect all rents and charges in connection with the operation of the project and use such collections to pay the mortga- 
gor’a obligations under this Agreement and under the note and mortgage and the necessary expenses of preserving the proper 
ty and operating the project; 

(c) Take possession of the project, bring any action necessary to enforce any rights of the Owners growing out of the project 
operation, and operate the project in accordance with the terms of this Agreement until sach time es the Commissioner in his 
discretion determines that the Owners are again in « position to operate the project in accordance with the terma of this 
Agreement and in compliance with the requirements of the note and mortgage; 


(4) Apply to any coart, State or Federal, for specific performance of this Agreement, for an injunction against any violation 
of the Agreement, for the appointment of a receiver to take over and operate the project in accordance with the terms of the 
Agreament, or for such other relief as may be appropriate, since the injury to the Coiamissioner arising from a default under 
any of the terms of this Agreement would be irreparable eod the amount of damage would be difficult to ascertain; 


(e) Terminate the interest reduction payments to the mortgagee meade pursuant to Paragraph | hereindbove. 


13, As secarity for the payment due ander this Agreement to the ressrve fund for replacements, and to secure the Commissioner 
because of his liability under the endorsement of the note for insurance, and as security for the other obligations under this 
Agreement, the Owners respectively assign, pledge and mortgage to the Commissioner their rights to the rents, profits, in- 
come and cherges of whatever sort which they may receive or be entitled to receive from the operativa of the mortgaged prop- 
arty, subject, however, to any assignment of rents in the insured mortgage refcrred to herein. Until a default is declared ue- 
der this Agreement, however, permission is granted to Owners to collect ana retain under the provisions of this Agreement 
such reats, profits, income, and chazges, bat spon default this permission is terminated as to all rents due or collected there- 
after. ‘ 

14. Ao seed in thia Agreement the term: 


(a) “Mortgage” includes “Deed of Truat’*, “Chattel Mortgage’’, and any other security for the note identified herein, and ea- 
dorsed for insurance or held by the Commissioner; 


(b) “*Mortgegee"* refers to the holder of the mortgage identified hereia, its secceesers and assigns; 
(c) “*Mortgagor” means the original borrower under the mortgage and ite successors and assigns; 


(@) “Owners’* refers to the persons named in the first paragraph hereof and designated as Owners, their successors of as- 
signs; sech term includes a nonprofit corporation executing this Agreement in its capacity as 8 cogtract purchaser of the proj- 
ect persuant to « Sales Agreement with a Builder-Seller mortgagor; ' 


(e) ‘*Mortgaged Property” iecludes all property, real, personal, or mixed, covered by the mortgage or mortgages securing the 


pote endorsed for insurance or held by the Commissioner;, 


i 
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() “Project’’ includes the mortgaged property and all its other assets of whatsoever nature or wheresoever situate, used in 
or owned by the business conducted on said mortgaged property, which business is providing housing and other such ac- 
tivities rs are incidental thereto; 


(g) ‘Residual Receipts’’ mcans any cash remaining alter: 


(1) the payment of: 


(i) All sums due or currently requized to be paid under the terms of any mortgage or note insured or held by the Fed- 
eral Housing Commissioner; 


(ii) All amounts required to be depusited in the reserve fund for replacements; 


(iii) All obligations of the project other than the mortgage insured or held by the Commissioner unless funds for pay- 
ment are set aside or deferment of payment has been approved by the Commissioner; 


(iv) Remittances due to the Commissioner as required by Paragraph 4(i); and 
(2) the segregation of: 
(i) Am amount equal to the aggregate of all special funds required to be maintained by’the project; 
(ii) All tenant security deposits held; 


(iii) That portion of rentals which mast be remitted to the Commissioner in accordance with Paragraph 4(i), but not yet 
due. 

(h) ‘*Femily’’ means (1) two or more persons relaied by blood, marriage, or operation aw, who occupy the same unit; (2) 
a handicapped person who has a physical impairment whica is expected to be of long continued and indefinite duration, 
substantially impedes his ability to live indep¢ adeniiy, and-is of such a nature that his ability to live independently 
could be improved by more suitable housing conditions; (3) a single pe: 20n, 62 years of age or older; or (4) a single per- 
son less than 62 years of age provided that occupancy by such persons is limited 1c 10% of the dwelling units in the 
project; 
(i) ‘*Income’’ means the gross annual income of the family from all sources before taxes and withholding, after giving effect 
to exclusions allcwed by the Commissioner; 


(j) **Default’’ means a default declared by the Commissioner when a violation of this Agreement is not corrected to his sat- 
isfaction within the time allowed by this Agreement or such further time ae may be allowed by the Commissioner after 
written notice, 


This instrament shall bind, and the benefits shall inur *o, the respective Owners, their heirs, legal representatives, execu- 
tors, administrators, successors in office or interest, and aesigns, and to the Commissioner and his successors so long as 
the contract of mortgage insurance continues in effect, snd during such further time as the Commissioner shall be the owner, 
holder, or reinsurer of the mortgage, or obligated to reinsure the s.ortgage. 


(a) In ta event this Agreement is executed by a nonps.‘it corporation in its capacity as a contrat purchaser of the project 
pursuant to a Sales Agreement with a Builder-Seller mortgagor, said nonprofit corporation agrees that all of the provisions 
hereof shall continue to bind it in its capacity as title owner of the preject upon consummation of the purchase. In the event 
the purchase is not consummated at final endorsement or such later time as may be agreed to in writing by the Commissioner, 
ite obligations hereunder shall terminate. 


Owners warrant that they have not, and will not, execute any other agreement with provisions contradictory of, or in opposi- 
tion to, the provisions herevf, and that, in any event, the requirements of this Agreement are paramount and controlling as to 
the rights and obligations set forth and supersede any other requirements in conflict therewith. 


The invalidity of any clause, part or provision of this Agreement shall not affect.the validity of the remaining portions there- 
of. 
The following Owners: 


do not assume personal liability for payments due under the note and mortgage, to the reserve for replacements, or for matters 
not under their control, provided that such Owners shal! remain liable under this Agreement only with respect to the matters 
hereinafier stated; namely: 


(a) for funds of property of the project coming into their hands which, by the provisions hereof, they are not entitled to re- 
tain; and 


(b) for their own ects and deeds or acts and deeds of others which they have authorized in violation of the provisious hereof. 
IN WITNESS WHEREOF, the parties hereto have cet their hands and seals on the date first hereinabove written. 


SECRETARY OF HOUSING AND URBAN DEVELOPMENT 
acting by and through the FEDERAL HOUSING COMMISSIONER 


cnenaatinemiaininanitnnasinnmcomin , OY val 
Authorised Agent 


(Add proper acknowledgments ) { 
OPO 0Ol.an2 fi . . 


FHA FORM MO, 3135A U. S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
FEDERAL HOUSING ADMINISTRATION 


ADDENDUM TO REGULATORY AGREEMENT 


For Projects eligible as Housing for the Elderly or Handicapped 
under Section 202 of the Ilousing Act of 1959, as amended 


| FHA Project No. 


The Regulatory Agreement for Nonprofit Mortgugors under Section 236 of the National Housing Act, as amended, (FHA Form 
No. 3135), is hereby amended by the following additions or modifications: 
° Bs i 
i 1, The following new subparagraphs (d), (e), (f), (g), (h), (i) and (j), are hereby added to Paragraph 2 of the Regulatory 
Agreement, " 


{ “*(d) Owners covenant and agree tha’ they will deposit to the credit of a special account, to be known as the “Revenue Fund 
Account”’, the Initial Operating Capital specified in subparagraph (i) herein and all rentals, charges, income aad revenue arising from 
the operation or ownership of the project. Such Revenue Fund Account shall be held in the custody of the Treasurer of the Owners 
separate acd apart from all cther funds and shall be expended and used by the Treasurer only in the manner and order specified 
below;’* 


**(e) On the first day of each month after final endorsement of the Note for mortgage insurance, the Owners shall pay to the 
Mortgagee, or its designee, from the Revenue Fund Account and from their general funds, if necessary, all payments due under the 
note and morigage;"” one 

“*(1) On or before the tenth day of each month theOwners shal! remit to the Commissio. er from the Revenue Fund Account, the 
amount by which the total rentals collected on the dwelling units exceed the sam of the approved basic rentals for all occupied units, 
which remittances shall be accompanied by a monthly report on a form approved by the Commissioner, provided that a monthly report 
must be filed even if no remittance is required;” 


i “%g) Current Expenses of the Project shall be payable from the Revenue Fund Account as the same become due and payable 
| after the deposits and payments specified in subparagraphs 2(a), 2(e) and 2(f) have been made. Current Expenses shall include all 
necessary operating expenses, current maintenance charges,expenses of reasonable upkeep and repairs and al! other expenses inci- 
dent to the operation of the project, but shall exclude depreciation;” 


“*th) Ownera covenant end agree that they will deposit into the Residual Receipts Fund Account provided for in subparagraph 
2(c) of the Agreement, the belance remaining in the Revenue Fuad Account in excess of a sum sufficient to provide for estimated 
Carrent Expenses for the project for the next thirty (30) days.” 


“*(i) -Price to initial endorsement of the note for mortgage insurance, the Owners will provide Initial Operating Capital: (1) 
from sowces other than the insured mortgage and from sources and in a manner which wil! not jeopardize the security for the loaa, for 
the furnishings aod moveable equipment necessary to the full enjoyment of the use, occupancy, and operation of the Project, and (2) 
present evidence satisfactory to the Mortgagee aad the Commissioner that they are able to finance, from other thac the proceeds of 
} the insured mortgage or Project Revenues, at least 25% of the estimated annual operating expenses as sh ., in the Initial Budget of 
| Reveaves and Expenses.” 


“*(j) Owners covenant and agree that on cz before thefiret dey of each fiscal year during which the insurrd mortgage im oute 
standing, they will file with the Commissioner an Annual Budget of Revenues and Expenses as hercinalter set forth, for the Project 
for that fiscal year. The Budget shail include all necessary operating expenses, current maintenance charges, expenses of reason- 
able apkeep and repairs, and deposits into the Reserve Fund for Replacements, hereinbefore provided, taxes and special assessment 
levies, propeated amounts required for insurance and all other expenses incident to the operation ofthe project; and shall show the aatio- 
ipated or expected revenues to pay such expenses and make such deposits plus tie requisite debt service. The Qwners covensat 
that the expenses incurred, exclusive of deposits into the Reserve Fund for replacements provided for in subparagraph 2(c), in any 
year will not exceed the reasonable aad necessary amount thereof and that they will not expend amy amount or incar any obligatioas 
for the maintenance, repair, operations and replacemeats in excess of amounts provided for in the Annual Budget except upon write 
ten certification by tho Owners to the Commissioner that such expenses were unanticipated and are necessary. Nothing contained 
im this paragraph shall limit the amount which the Owtrs may expend ia any year provided any emount expended thereof in excess of 
the Anasal Budget shal! be obtained by the Owners trum some source other than the revenues of the project and the Owners shell not 
make any reimburaement therelor {rom project revenues," 


FE CE ea for Ce 


4 2. Subpargraphs 4(c) and 4(d) of the Regulatory Agreement are hereby modified and amended to change the word “families” 
“4 te read “elderly or handicapped families.’* Subparagraph 4(c) is further modifi, {aud amended by deleting the claese ‘with the excep 
"| thom of those tenanis,who agree to pay fair market rental.” Subparegraph *1:) of the Regulatory Agreement is hereby deleted. 


3, Subparagraph 10(g) of the Regulatory Agreement is hereby modified and amended to read as follows: 
“*All reats and other receipts of the project shall be deposited in the Reveeve Fuad Account in the name of the project in a bank, 
whose deposits are insured by F.D.1.C. Such fends shall be withdrawa only in eccordaace with the provisions of this Agreement for 
expenses of the project aad remittance to the Commissioner as required above. Any owner or other person receiving (unds of the pro= 
ject shall immediately deposit such funds in the Revenue Fund Account and failing so to do im vielation of the Agreement.shall hold 
such funds in trust. Any owner or other person receiving property of the project in violation of this Agreement shall immediately 
deliver auch property to the project and failing 80 to do shall hold such property in trust.” 


4. The following new subparagraphs (h) end (i) are hereby added to Paragraph 10 of the Regulatory Agreements 


. 


** (h) Banic management powers of the Owners shall be vested in a Board of Trustees (or Directors) of no lesa than seven 
persons, acceptable to the Commisuioner, fully independent and broadly representative of public interest groups, with reasonable 
assurance that there will be a continuity of a qualified Board of Trustees (ur Directors) over the life of the insured mortgage. The 
Owners shall file with the Commissioner a report showing changes in their Board of Directors and officers, promptly upon the making 
of any such changes and annually in any event, together with such other information concerning their Board and officers ax the Com- 


missioner shall from time to time require.” 


(i) No officer, director, trustee, member, stockholder not the authorized representative of the Owners shall have any finane 
cial interest in any contractual arrangement entered into by the Owners in connection with rendition of services, the provision of 
goods or supplies, management of the project, procurement of furnishings and equipment, construction of the project, procurement of 
the site or other matters whatever.”” 


S$. Subparagraph 14(h) of the Regulatory Agreement is hereby modified and amended to read as follows: . 
“Family’’ means (1) two or sore persons, the head of which or his spouse is 62 years of age or older, related by blood, marriage, or 
operation of law; who occupy the same unit; (2) a handicapped person who Aas a physical impairment which is expected to be of long 
continued and indefinite duration, substantially impeded his ability to live independently, and is of such a nature that his ability to 
live independenzly could be improved by more suitable housing conditions; or (3) a single pefSon, 62 years of age or older;."" 


6. Subparagraph 14(i) of the Regulatory Agreement is hereby modified and amended to read as foliows: 
“Income means the gross annual income of the family from all sources, including Social Security benefits, before taxes and withhold- 


ing, after giving effect to exclusions allowed by the Commissioner;.”* 


7. Paragraph i8 of the Regulatory Agreement is hereby deleted in its entirety; and the phase, “except as limited in paragraph 
18 hereof,”” in paragraph | is accordingly deleted. 


at 
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F.cen : ¢)i3alre 
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


VERNICE DUBOSE, et al., H 
Plaintiffs, : 
Vv. $ CIVIL ACTION NO. H-75-303 
. CARLA HILLS, et al., 8 
Defendants. : 
CLAUDIA WALTER, et al., : 
Plaintiffs, : 
Defendants. : 
JANETTE LITTLE, et al., 3 
Plaintiffs, : 
H 
Vv. : CIVIL ACTION NO. H-75-346 
; | CARLA HILLS, et al., : 
Defendants. : 


StTILPULAT ION 
It is hereby stipulated and agreed between the under- 
signed counsel for the Federal Defendants and the respective 
counsel for the Plaintiffs herein that the Federal Defendants 
will delay making refunds to project owners in Connecticut 


pursuant to Transmittal No. 24 until such time as the Court rules 


on the Plaintiffs’ Motion for a Preliminary Injunction seeking 
to enjoin payments of said refunds. 


PETE& C. DORSEY 
United States 


Oarco: isle 
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Woy 


‘ Assi8tant U. 


fj 
ri 24. h- 5 . A 
ROBERT S. eke 7 
Attorney 


Vv. $ CIVIL ACTION NO. H-75-345 
CARLA HILLS, et al., $ 
. 
Department of Justice 
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Hartford 
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T 
ham Legal Assistance 
Inc. 
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No. 94-558 


Sos cet 


NOTICE OF PROPOSED SUIT TO REQUIRE 1] CASE 
OF RENTAL IIOUSING ASSISTANCE FUNDS 


COMMUNICATION 


FROM 


THE COMPTROLLER GENERAL OF THE 
UNITED STATES 


TRANSMITLING __ 


NOTICE OF IIIS INTENTION TO BRING CIVIL. ACTION TO REQUIRE 
YUE RELEASE OF FUNDS FOR/LHE OPERATING SUBSIDIES PRO- 
GRAM UNDER SECTION 212 OF ‘IIE MOUSING AND COMMUNITY 
DEVELOPMENT ACT OF 1974, THE DE FACTO RESCISSION OF WIIICI 
MUL REPORTED TO CONGRESS (11. DOO. NO. 94-4166), ON WHICII CON- 
GRESS DID NOT COMPLETE ACTION DURING THE STATUTORY 
FORTY-FIVE DAYS OF CONTINUOUS SESSION WIIICII EXPIRED ON 
JUNE 16, 1976, AN WHICII NAVE NUT KEEN RELEASED BY THE 
DEPARTMENT OF HOUSING ANDURBANDEVELOPMENT, PURSUANT 
TO SECTION 1016 OF PUBLIC LAW 93-343 


. 
= - 


TULY 10, 1070.—lieferved to the Cuinnitice on dppropriations and ordered to 
be pdinted kt 


iv 

Comprnoutier GENERAL OF giz Unirep Srarzs, 
Washtugton, DG., July 7, 1976. 

Hon. Cant Avner, ) 4 
Speaker of the House. 
Dear Mu. Sreaxer: The purpost of this letter is to inform you of 
tho status of budget authority, proposed to be rescinded pursuant to 
the Impoundment Contro] Act of 1974, Public Law 93-344, for which 


the Qongress did not complete action before the relevant 45-day peviod ‘ 


of continuous session, which expired on Juiie 16, 1976. This letter also 
constitutes the statement required by section 1016 of the I mpoundment 
Control Act in order for the Comptroller General to iniliate a civil 
action to require the release of budget authority. 

Section 212 of the Tousing andy Community Development Act of 
19743 Public Law 95-385, created an operating subsidy program. 
This program provided for making’ payments-to assist owners of ren- 
tal housing projects, under section 236 of the National Tousing Act, 
to meet higher operating costs resulting Crom increased property taxes 

i : 
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and utility costs, The 1974 Act provided that these payments be made 
from a reserve fund—the Rental Housing -Assistance I'und—com- 
prised of excess rents aid by tenants residing in section 236 projects 
and interest earned by the Fund. 

As of May 31, 1976, the balance in the Fund was approximately 
$47.2 million. The Department of Mousing and Urban Development 
estimates this balance may increase to approximately $55 million by 
the end of Fiseal Year 1977, HUD estimated that abont $18 million 
from the ‘nnd would be used to compensate project owners for excess 
rent payments ervoncously remitted to UD prior to dune 1975. This 
action, however, may not be implemented due to a recently initiated 
court suit in which the plaintiffs are seeking to enjoin HUD from 
making its planned remittances. LUD estimates that $200,000 will be 
used to make court-ordered payments under the operating ‘ubsidy 
program to those section 236 project owners who suecesstully sued 
i1UD to require implementation of the program as regards those 
projects. LIUD officials have informed us that they have no plans to 
utilize the fund for any operating subsidy program payments that are 
not mandated by court orde.. i 

Section 1015(a) of the Impoundment Control Act requires the 
Comptroller Genera] to report f. the Congress whenever he finds that 
the President, the Director 0. .he Office of Management and Budget, 
the head ef any department. or agency of the United States or any other 
oflicer or employee of the United States has ordered, permitted, or 
approved the establishment. of a reserve or deferral of budget au- 
thority and the President has failed to transmit a special message 
with respect to such reserve or deferral. ' 

On April 20, 1976, ] sulnnitted a report to the Congress with respect 
to a rescission of $26.5 million of Department of Housing and Urban 
Development budget authority available for 'the operating subsidy 
bg that should have been, but wag not, reported to the Congress 

y the President. My report had the same legal effect as a rescission 
message transinitted by the President. 

Section 1012(v) of the Act provides: 

“(b) REQUIREMENT TO MAKE AVAILABLE FOR OBLI- 
GATION.—Any amount of budact authority proposed to be rescinded 
or that is to be reserved as set forih in such special message shall be 
made available for obligation unless, within the preseribed 15-day 

eriod, the Congress has completed action on a rescission bil] reseind- 
ing all or part of the amount proposed to be rescinded or that is to bo 
reserved.” 

Tho statutory 44 days of continuons congressional session for the 
Congress to complete action on 2 rescission bi involving this budget 
authority expired on June 14, 1976, Pursuant to section 1012(b) of 
the Act this budget authority was required to be released for obligu- 
tion hy the President on that dete, We have‘ heen informed by the 
Office of Management and Budyet that the budget authority involved 
will not be released. ' 

Section 1016 of the TImpoundment. Control Act empowers the Comp- 
troller General to institute a civil action in the United Mates District 
Conrt. for the District of Columbia to require the release of budget 
authority that is to he made available for obligation pursuant to sec. 
tion 1012(b). above. Section 1016 also provides that, at least 25 days 
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before the initiation of such a suit, the Comptroller General file with 
the Congress an explanatory statement of the cireuinstances giving 
riso to tho action contemplate. On the basis of the present cireum- 
stances, we contemplate bringing such an action. 

We would point out, however, that certain provisions of the De- 
partment of Iousing and Urban Development—Independent s\ gen- 
cies Appropriation 1311], 1977, as passed by the House. would disperse 
tho Fund to a number of other housing prograns. ‘Thus, it may de- 
velop that suit will not be necessary to require the release of the 
budget authority to the operating subsidy program. Nevertheless, in 
light of the uncertainty of the appropriations process and in order 
to avoid belated need to accommodate the statutory 25-day waiting 
period,.we are uotifyis; the Congress of our intention to bring suit 
on the basis of the present situation. 

Sincerely yours, : 
Evurr B. Sraats, 
Comptroller General f the Vniied States. 
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COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, D.C, 2348 


April 20, 1976 


B-115398 


Speaker of the House 
President of the Senate 


This letter reports a rescission of Department of 
Housing and Urban Development (HUD) budget authority 
which should have been, but was not, reported to the 
Congress pursuant to the provisions of the Impoundment 
Control Act of 1974. 

Section 212 of the Housing and Community Development 
Act cf 1974, P.L. 93-383, created an operating subsidy 
program for mak ing peyments to assist owners of section 
236 projects in meeting higher operating costs resulting 
from increased property taxes and utility COStS. The 1974 
Act also provided that these payments be made from a re- 
serve fund--Rental Housing Assistance Fund--that is com- 
prised of excess rents paid py tenants residing in section 
236 projects and interest earned by the fund. We have been 
informed by HUD officials that the Department does not 
intend to implement the operating subsidy program. 


As of March 31, 1976, the balance in the fund was 
approximately $44.6 million and HUD documents project that 
the balance will increase to approximately $48.7 million 
by the end of fiscal year 1977. HUD estimates that about 
$18 million from the fund will be used to compensate proj- 
ect owners for excess rent payments erroneously remitted 
to HUD prior to June 1975. This action, however, may not 
- be implemented due to a recently initiated court suit in 
which the plaintiffs ire seeking to enjoin SUD from makings 
its planned remittances. In addition, HUD estimates thet, 
for fiscal year 1976, another $300,000 will be needed to 
make court ordered payments under the operating subsidy 
program to those section 236 projects sues are successful 
plaintiffs in lawsuits designed to require HUD to imple- 
ment the program as regards those projects. 


HUD officials inform us that they have no plans to 
utilize any of the remaining $26.3 million, therefore, we 
believe that at a minimum, $26.3 million is being perma- 
nently withheld from ony tganten for operating subsidy 
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payments--even if HUD ultimately prevails in its plan 
to’ pay out $18 million--and constitutes an tnreported 
rescission. 


We wish to point out that this message is unique in 
that it covers moneys which are also the subject of im- 
poundment lawsuits in a number of United States District 
Courts. Most of the cases have not yet been resolved. 


Section 1015(a) of the Impoundment Control Act 
requires the Compt :oller General to report to the Congress 
whenever he finds that the President, the Director of the 
Office of Management end Budget, the head of any department 
or agency of the United States or any other officer or em- 
ployee of the United States has ordered, permitted, or 
approved the establishment of a reserve or deferral of 
budget authority and the President has failed to transmit 
a special message with respect to such reserve or deferral. 
This report is submitted in accordance with the requirement 
imposed by section 1015(a) and, consequently has the same 
effect as if it were a rescission message transmitted 
by the President. The statutory 45 calendar days of con- 
tinuous congressional session that the Congress has to 
complete action on a rescission bill involving this budget 
authority will be based on the date that the Congress 
receives this report. 
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Comptroller General 
of the United States 
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IN THE UNITED STATES DISTRICT COURT FOR TH 
WESTERN DISTRICT OF MISSOURI 
WESTERN DIVISION 


PARKER SQUARE TENANTS ) ronecn of 8 |e! 
ASSOCIATION, et al., ) 
: ) ) 
Plaintiffs, ) ; 
) - leet 
we ) Civil Action . 
) No. 75CV577-W-3 
THE DEPARTMENT OF HOUSING AND ) * 
\RBAN DEVELOPMENT, et al., ) 
) 
Defendants. ) 


ORDER DETERMINING THAT THIS ACTION IS 
PROPERLY MAINTAINABLE AS A CLASS ACTION 
AND ORDER GRANTING PRELIMINARY INJUNC- 
TION TO COMPEL DEFENDANTS TO IMPLEMENT 
RENT SUBSIDIES PROGRAM UNDER SECTION 


236(£) (3) OF NATIONAL HOUSING ACT 

Plaintiffs are an association of low income 
tenants, and several individual low income tenants, who 
reside at Charlie Parker Square Homes, a housing project 
financed, operated and managed pursuant to Section 236 of 
the National Housing Act, Section 1715z-1, Title 12, 
United States Code. Plaintiffs seek to compel the private 
defendants? to apply for, and defendant Carla Hills, 
Secretary of Housing and Urban Development (hereinafter 
"EUD"), to implement, the operating subsidies provisions 
of Section 236(£)(3) and (g) of the National Housing Act, 
as amentied by eukied 212 of “he Housing and Community 
Development Act of 1974, Pub. L. 93-383 (August 22, 1974), 


Sections 1715z-1(£) (3) and (g), Title 12, United States 


Code (hereinafter Sections 236(£) (3) and (g) .” Both 
declaratory and injunctive relief are sought. A stipula- 
tion of uncontroverted facts has been filed. Plaintiffs 


have moved for a preliminary injunction, a determination 


that the action proceed as a class action and for summary 
judgment. Defendants have also moved for summary judg- 
ment. Because the motions for summary judgment are 
deemed premature at this time, only the motions for a 


preliminary injunction and for a class determination will 


be considered. 
a9 

Defendants assert that this Court does not have 
jurisdiction in this action under any of the jurisdictional 
statutes cited by plaintiffs.? However. because the 
commerce power is a significant source of federal power 
for the National Housing act,* jurisdiction is conferred 
by Section 1337, Title 28, United States Code. > Davis v. 
Romney, 490 F.2d 1360 (3rd Cir. 1974); Dubose v. Hills, 


F.Supp. (D.Conn. December 15, 1975); Ross v. 


Community Services, Inc., 396 F.Supp. 278 (D.Md. E975) 


Bloodworth v. Oxford Village Townhouses, Inc., 377 F.Supp. 


Mal 


709 (N.D.Ga. 1974);.Dew v. McLendon Gardens Associates, 


394 P.Supp. 1223 (N.D.Ga. 1975); Mandina v. Lynn, 357 


F.Supp. 269 (W.D.Mo. 1973); Cf£.: Winningham v. United 


States Department of Housing and Urban Development, 512 


F.2d 617 (5th Cir. 1975). But see: Potrero Hill Community 
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: ; Action Committee v. Housing Authority of the City and 


County of San Francisco, 410 F.2d 974 (9th Cir. 1969). 
Because plaintiffs seek to compel the federal defendants 
to perform various mandatory duties owed to them, prnre 
diction is also conferred by Section 1361, Title 28, 
United States Code. Dubose v- Hills, supra; Ross v- 


Community Services, Inc., Supra. 
it 
This action is properly maintainable as a class 
action under Rule 23(b) (2) of the Federal Rules of Civil 
Procedure. The parties have stipulated that there are a 
minimum of 60 families currently residing in Charlie Parker 


Square Homes who are eligible for operating subsidies; thus, 


the class is so numerous that joinder of all the members 
. is impractical. The question of the Secretary's duties 
under Section 236(f) and (g) is common to the class. The 
claims of each of the representative parties with respect 
to the right to operating subsidies are typical of the ‘ 
class. The representative parties are represented by | 


experienced and able counsel, and will fairly and adequately 


protect the interests of the class. The action is properly 
maintainable under Rule 23(b) (2) because the Secretary has 


“refused to act on grounds generally applicable to the 


or corresponding declaratory relief with respect to the , 


per class, thereby making appropriate final injunctive relief 
class as a whole." 
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Section 236 of the National Housing Act was 
enacted in 1968 to establish an assistance program for 
rental and cooperative housing for low and moderate 
income families. Under Section 236, the Secretary of 


HUD was authorized to make interest reduction payments 


and provide mortgage insurance to private parties who 


would undertake to build or rehabilitate rental housing 
projects. As a condition for receiving Section 236 
benefits, the private owner agrees to charge lower rents 
to eligible families. The rental dhevcs for Section 236 
housing is the greater of: (a) 25% of the tenant's gross 
income; or (b) the “basic rental charge" determined on 
the basis of operating the project with the reduced 
interest and mortgage insurance premiums, but in no 
event will the rental exceed the apartment's fair market 
rental.® Interest reduction payments and mortgage 
insurance are commonly referred to as the "production 
subsidy." 

By 1974, rising operating costs for Section 236 
projects were causing many low income tenants to pay far 
more chan 25% of their incomes for rent, resulting in 
“4bandcenment of Section 236 housing by many of those 
tenants and thus frustration of the purposes of the 
program. In response to this problem, Congress enacted 


Section 212 of the Housing and Community Development Act 


of 1914 1" Za authorized a greater mix of high income 
tenants; ” a: tablished a "deep subsidy" program for 
tenants whose incomes are too low to afford basic rentals 
with 25 percent of their incomes; ® and established an 
“operating subsidies" program under which the Secretary 
is authorized to make assistance payments to projects 


experiencing rising local property taxes and utility 


costs.” It is the “operating subsidy" program which is 


at issue in this action. 


Under the "operating subsidies program, quoted in 
the footnote, ° the Secretary is directed to establish for 
each geadank an "initial operating expense level" which 
is the sum of the soak of utilities and local property 
taxes payable by the project owner at the time the Secretary 
determines the property to be fully occups.. or not later 
than 180 days after August 22, 1974, with respect to 
projects assisted under contracts entered into prior to 
that date. The Secretary is then “authorized to make, 
and contract to make, additional assistance payments to 
the project owner in an amount up to the amount by which 
the sum of the cost of utilities and local property taxes 
exceeds the initial operating expense level" in order to 
maintain basic rentals for each unit between 25 and 30 
percent of the incomes of the tenants occupying such 
units. Section 236 (£) (3). An excess rental charges 


reserve fund is established, into which project owners 


pay all rental charges collected in excess of the basic 
‘yental charges, and from which the Secretary is author- 
ized to make the operating assistance payments "(dj uring 
any period that the Secretary determines that the balance 


in the reserve fund is adequate to meet the estimated 


additional assistance payments." Section 236(g). 


The Secretary of HUD has not implemented any ef 
the provisions of Sections 236(f) and (g) except that of 
establishing the reserve fund for two reasons. First, 
the Secretary contends that she has discretion under the 
statute not to implement the program; and, she has exercised 
her discretion not to implement the program because she 
believes: (1) the program is inequitable as it provides 
relief to only a small proportion of HUD assisted multi- 
family projects; and (2) a more comprehensive general 
multifamily default policy is necessary. Second, the 
Secretary has not determined that the halangs in the 
reserve fund is sufficicnt to meet the estimated operating 
subsidy payments for the remainder of Fiscal Year 1976, 
and she has properly exercised her discretion to allocate 
existing contract authority to other programs. 

Plaintiffs contend first, that the Secretary does 
not have discretion to disregard or indefinitely defer the 
authorization granted to her by Sections 236(£) and (g); 
second, that to the extent the Secretary does have dis- 


cretion ‘to decline to make operating assistance payme: ts, 


~ steeper 


the refusal in this case is arbitrary, capricious and 
constitutes an abuse of discretion. 

The issues thus ripe for determination are: (1) 
whether the Secretary has discretion to refuse to 
implement the operating subsidies program for the 
reasons given; and (2) to the extent that the Secretary 


does have discretion, whether her exercise of that dis- 


cretion is arbitrary and capricious. See: Citizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402, 28 L.Ed.2d 
136, 91 S.Ct. B14 (1971). tf is concluded that the scope 
of the Secretary's discretion is not as broad as that 
asserted by the Secretary, and, to the durant the Secretary 
possesses discretion, that the exercise thereof in this 
case has been arbitrary and capricious in several respects. 
Similar conclusions have been reached in Dubose v. Hills, 
supra; Harrison v. Hills, supra; and Ross v. Community 
Services, Inc., supra. 
IV 

The Secretary relies on the statutory language, 
the legislative history of the statute and Congressional 
funding actions in support of her position that she is 
accorded discretion by the statute to refuse to implement 
the operating subsidies program. However, none of these 
sources supports the broad discretion not to implement 
any of the provisions of the operating subsidies program 
asserted by the Secretary. 
A. Statuto Language. 


The Secretary emphasizes the language: "At any time 


subsequent to the establishment of an initial operating 
expense level, the Secretary is authorized to make, and 
contract to make, additional assistance payments...." 
Section 236(f) (3) (emphasis supplied). She contends that 
this language was not intended to create a mandatory duty 
tc implement the program. She arzues that language which 
is intended to compel action contains the word "shall", 
referring in comparison to use of the word “shall” by 
Congress in the "deep subsidy” program. + However, use 
of the word “authorized” must be read in the context of 
the entire section. The language employed in other pro- 
visions of Sections 236(f) (3) and (g) does create several 
mandatory duties in administration of the program. 

The statute provides that there “shall be 
estaplished" an initial operating expense level, which, 
in the case of projects assisted under contracts entered 
into prior to August 27, 1974, “shall be established by the 
Secretary not later than 180 days after August 22, 1974." 
With respect to the excess rental charges reserve fund, 
the statute requires that the project owner "shall" pay 
all excess rental charges to the Secretary; that the excess 
charges "shall be credited to a reserve fund to be used 
by the Secretary to make additional assistance payment"; 
and that during any period the Secretary determines that 
the balance in the reserve fund is adequate to meet the 


estimated additional assistance payments, such excess 


charges “shall be credited" to authorized appropriations : 
and "shall be available until the end of the next fiscal 
year for the purpose of making assistance payments. * 

When the language “authorized to make, and contract 
to make" is read in the context of these mandatory duties, 
the legislative history of the statute and other Congres- 
sional actions noted below, it is concluded that Congress 
did not intend to accord the Secretary absolute discretion 
to refuse to implement the "operating subsidies” program. 
Rather, Congress employed the term “authorized” instead 
of "shali" to indicate that assistance payments are not 


required in every case where the sum of the cost of utilities 


and local property taxes exceeds the initial operating 


expense level, but only when "the Secretary finds that 


the increase in the cost of utilities or local property 
taxes is reasonable and comparable to cost increases affect- 
ing other rental projects in the community," and the 
Secretary has determined that the balance in the reserve 
fund is adequate. Congress intended to accord the Secretary 
some measure %f discretion to encourage efficient manage- 
ment of Section 236 projects, and to make the initial 
determination concerning use of the reserve fund, but it 

did not intend to accord the Secretary discretion to veto 
the entire program. Dubose v. Hills, __ F.Supp. ___ 


(D.Conn. December 15, 1975); Ross v. Community Services, 


Inc., 396 F.Supp. 278 (D.Md. 1975); Harrison v. Hills, 
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_ F.Supp. (W.D.Pa. October 1, 1975). 


The legislative history of Sections 236(f) (3) and 
(g) illustrates the congressional concern with the 
problems experienced by Section 236 projects when costs 
rise above those initially projected. Congress noted that 
the burden of cost increases falls on low income tenants 
who are forced either to pay much more than 25 percent of 
their incomes for their apartments, or to abandon the * 
project, thus threatening the economic feasibility of the 
project and frustrating the purposes of Section 236.) 
As the Senate Report quoted in footnote 12, and the 
Conference Report23 note, however, Congress intended to 
develop a provision "which would focus upon the real ; 
problem cases and could be tightly administered and would 
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not simply reward poor management. These statements 


of legislative intercion provide no support for the 

Sacneueee’s position that Congress intended to accord ; 
her discretion to refuse to implement any of the provisions 

of the program. To the contrary, the statements reflect 

the congressional expectation that the Secretary would 

implement the program to alleviate the burden caused by 

rising property taxes and utilities in a manner which 

would foster efficient management. Thus, the legislative 


history supports the conclusion that the scope of discre- 


tion accorded the Secretary is much narrower than she 
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asserts. While she has discretion to deny operating 
assistance payments to poorly managed projects, she has 
no such discretion in the case of projects which are 
managed efficiently assuming the reserve fund to be 
adequate. Dubose v. Hills, supra. 

The Secretary focuses on the statements in the 
Senate Report that the Secretary “would be authorized" to 
provide additional assistance payments; that the reserve 
fund "would be made available" for the making of additional 
assistance payments; and that the reserve fund "may be used" 
by the Secretary to make the additional payments. However, 
these statements must be read in the context of the 
congressional concern with the burdens caused by rising 
costs in Section 236 projects. Had Congress intended to 
make implementation of the program completely optional, 
it could have so stated. In the absence of such an expressed 
intention, the dove teneneen must be construed, as the 
statutory language, to refer to the Secretary's narrow 
discretion to consider the efficiency of a project's 
management and the adequacy of the reserve fund in making 


the additional assistance payments. 


cy Congressional Funding Actions. 


The Secretary contends that the actions of Congress 
in funding the operating subsidies program in Sections 
236(£) (3) and (g) reveal a congressional intention to vest 


the Secretary with discretion not to implement the program. 
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An understanding of her argument requires an explanation 


of the specific method by which Congress funds the Section 
236 progcam as a whole. 

As a general rule, before the Secretary can make ) 
assistance payments under Section 236, Congress must not 
only authorize the Secretary to enter into contracts with 
project owners as it has done in Section 236, but it must 
also: (1) authorize appropriation of funds for use in 
making such payments; and (2) actually release contract 
authority by appropriating the sums authorized. The 
actual release of contract authority and appropriation 
of funds are done in abbrapeiakion acts which are separate 
and apart from Section 236, the enabling statute. Compare: 
Train v. City of New York, 420 U.S. 35 n. (2], 95 S.Ct. 839, 


43 L.fd.2d 1 (1975). 

The Secretary's argument is essentially: (1) that 
Congress has released no new contract authority or appro- 
priated new funds for use in the operating subsidies program; 
(2) that contract authority must be expended in making 
payments from the excess rentals reserve fund ..!.ablished 
in Section 236(g); and (3) that Congress has vested the 
Secretary with discretion to allocate already released con- 
tract authority and appropriations among Section 236 programs, 
and she has properly exercised her discretion, consistent 
with her interpretation of Congressional intent, to allocate 


such authority to other Section 236 programs. 
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The Secretary is correct in her contention that 


Congress has not released any new contract authority or 
appropriated new funds for use in the operating subsidies 
program. In the Housing and Community Development Act of 


1974, Congress increased the authorization of contract 


authority for the Section 236 program as a whole by $75,000,000. 


But, in the two appropriation acts enacted subsequent to the 
Housing and Community Development Act of 1974, Congress did 
not release any new contract authority for the operating 
subsidies program. 16 

However, it does not appear that Congress intended 
to require the Secretary to expend contract authority in 
making assistance payments under the operating subsidies 
program from the excess rentals reserve fund. Congress 
authorized the Secretary "to make, and contract to make" 
additional assistance payments under Section 236(f£) (3). 
Congress provided a special reserve fund apart from appro~ 
priations acts from which the assistance payments could be 
made in Section 236(g). The excess rental charges credited 
to the reserve fund are "to be used by the Secretary to 
make additional assistance payments"; and, during any 
period that the Secretary determines the balance in 
reserve fund to be adequate, the excess charges "shall be 
credited" to authorized appropriations and "shall «- avail-~- 
able until the end of the next fiscal year for the purpose 


‘of making assistance payments...." The amounts in the 
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reserve fund thus become 


available to the Secretary for 


use in making operating subsidy payments automatically, 


once the balance in the reserve fund is determined to be 


— 


adequate, without the necessity of an appropriation so 


e amounts involved remain within the authoriza- 


“ 


long as th 


tion ceiling of Section 236(i). "Under this view of the 


statute, direct payments can be made out of the reserve 


fund, not pursuant to any contract and, hence, without 


reducing the Secretary's available contract authority.” 


Dubose v. Hills, supra, at . 
In addition to the reserve fund, Congress has 


‘authorized the Secretary to use contract authority released 


prior to enactment of the Housing and Community Development 


Act of 1974 to make assistance payments under the operating 


« 
subsidies program. +’ In making that authorization, 


Congress did not compel the Secretary to use contract 


authority for the operating subsidy program, but intended 


to vest her with discretion in allocating the authority 


among various Section 236 programs. The issue becomes 


whether the Secretary has properly exercised her discretion 


not to allocate any contract authority to this program. 


The Secretary contends that Congress, in the 


committee reports accompanying the two appropriation. acts 


noted above, directed her to use existing contract authority 


for interest reduction payments and mortgage insurance, the 


“production subsidy" programs under Section 236. While 


statements in the reports accompanying the first appro- 


priations act might be construed to constitute such a 


direction, +8 the later authorization of use of prior 


contract authority for operating subsidies is in conflict 
with, and supersedes, those statements.?? Furthermore, 
statements in the reports accompanying the supplemental 
appropriations act to the effect that "...the Department 
utilize available resources for the Section 236 program 
at the earliest date to meet the need for lower income 
housing, "*° referred to by the Secretary, cannot be con- 
strued to refer solely to housing production in view of 
{ the fact that the needs of lower income persons include 
the need to maintain rents in existing projects within 
their income range. cc 
i 


More revealing of the congressional attitude towards 


suspension of Section 236 programs by the Secretary is the 
congressional response to the Secretary's suspension of 
all Section 235 and 236 programs on January 5, 1973. The 
Secretary had determined that these programs were not 
serving the Congressional purpose and were frustrating 


the national housing policies applicable to all housing 


F.2d 848 (D.C.Cir. 1974), the District of Columbia Court 
of Appeals ruled that the Secretary had narrow discretion 
to suspend the programs under such circumstances and found 


that the Secretary had not abused his discretion in view 


1 
programs. In Commonwealth of Pennsylvania v. Lynn, 501 


of structural problems perceived in the programs. The 


congressional response was a rejection of the Secretary's 
basic contention that he had discretion to refuse 
implementation of the program for the reasons given. 
Congress directed that the programs be implemented regard- 
less of asserted defects until legislative changes could 
be made.2+ This experience indicates that Congress would’ 
not be receptive to the Secretary's refusal to implement 
the operating subsidies program because of perceived 
"inequities" and lack c= comprehensiveness in the structure 
of the program. It was precisely this "policy distaste” 
which Congress stated was an improper basis for the 1973 
suspensions. Therefore, to he extent that the Secretary's 
refusal to use existing contract authority for the 
operating subsidy program rests on disagreement with the 
effectiveness or wisdom of the program, that refusal 
constitutes an abuse of discretion. Dubose v. Hills, 
supra; Ross v. Community Services, Inc., Supra. 

In addition to the policy reasons given by the 
Secretary for not committing existing contract authority 
to the program, the Secretary has stated that her decision 
is also based on the fact that bona fide commitments to 
the interest reduction and deep subsidy programs have 
exhausted the existing authority.?? While it is not 
the perogative of the judiciary to interfere with the 


Secretary's allocation of contract authority based upon 
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legitimate considerations and a proper consideration of 
statutory duties, allocation of that authority based upon 
a misconception of statutory duties constitutes an abuse 
of discretion. Therefore, this justification for refusal 
to commit existing contract authority is without merit, 
and the Secretary must reconsider the priorities among 
Section 236 programs in light of the mandatory duties 
under Section 236(f) (3) declared herein. 

Vv 

The conclusions reached with respect to the merits 
of plaintiff's claim may be summarized as follows. First, 
the Secretary has a mandatory duty to establish the initial 
operating expense level under Section 236(f) (3). 

Second, the Secretary has a mandatory duty to make 
the assistance payments authorized in Section 236 (£)'(3)) £2 
(1) she finds the increase in the cost of utilities or 
local property taxes, is reasonable and is comparable to 
cost increases affecting other rental projects in the 
community; and (2) she determines that the balance in the 
reserve fund is adequate to meet the estimated additional 
assistance payments. She will be directed to make these 
determinations. 

With respect to the latter determination, the 
Secretary has stated through the Director of the Office of 
Budget of the Department of Housing and Urban Development 


that as of August 31, 1975, the balance in the reserve fund 
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was $37,823,293.7> The Secretary has further stated that 
the operating subsidy program for the entire Fiscal Year 
1976 would require approximately $51,400,000.24 While 
the initial determination of adequacy must be made by the 
Secretary, it would appear that the balance in the reserve 
fund will be adequate at some point in Fiscal Year 1976. 

Third, the Secretary should reconsider allocation 
of her existing contract authority in light of the statutory 
duties declared herein. 

vi 

In order to justify the issuance of a preliminary 
injunctiom, the movant has the burden of showing: (1) sub- 
stantial probability of success at trial by the moving 
party; and (2) irreparable injury to the moving party 
absent such issuance. State of Nebraska, Department of 


Roads v. Tiemann, 510 e.2d 446 (8th Cir. 1975); Minnesota 


Bearing Company v.- White Motor Corporation, 470 F.2d 1323 


(8th Cir. 1973). Other factors which may be considered 

are the absence of substantial harm to other interested 
parties, and the absence of harm to the public interest. 
Minnesota Bearing Company v. White Motor Corporation, Supra. 

The conclusions reached with respect to the merits 

of plaintiffs’ claim demonstrate the substantial likelihood 
of success on the merits required. In the absence of a 
preliminary injunction, the plaintiffs’ have irreparable 


injury from having to pay amounts substantially in excess 
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of 30 percent of their incomes for rent, a predicament 
which has already forced a number of tenants to abandon the 
project. The public interest will be served by requiring 
defendants to follow the law especially in view of the 
strong public interest in the National Housing Act 
expressed by Congress. Finally, defendants will not 
be harmed by issuance of the preliminary injunction because 
any assistance payments mace can come from the veserve 
fund which cannot be used for any other purpose. 

Plaintiffs will be directed to post a nominal bond 
as security for the issuance of this preliminary injunction 


in accordance with Rule 65(c) of the Federal Rules of Civil 


of the fact that defendant is represented by government 


| Procedure. A larger bond is not deemed necessary in view 
} 
| 
| counsel. 

} 


For the foregoing reasons, it is therefore 

ORDERED that the above-entitled action be, and it 
is hereby, determined to be properly maintainable as a 
class action under Rule 23(b) (2) of the Federal Rules of 
Civil Procedure with the class composed of all persons 


currently residing at Charlie Parker Square Homes who are 


eligible for operating subsidies under Section 236 (£) (3) 


ORDERED that counsel for plaintiff be, and they 


are hereby, directed to prepare and submit to the Court 


} 
‘ 
{ 
{ 
{ 
| of the National Housing Act. It is further 
| for approval a notice to class members advising them of 
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this action. It is further 
ORDERED that the Secretary of Housing and Urban 
Development and other federal defendants be, and they are 
a hereby commanded to establish the initial operating expense 
level for the Charlie Parker Square Homes in accordance 
with Section 236(£) (3) of the National Housing Act. It 
is further 
ORDERED that the Secretary be, andshe is hereby, 
enjoined and restrained from refusing to exercise her 
discretion with respect to: (1) the reasonableness and 
comparability of increases in property taxes and utilities 
at Charlie Parker Square Homes as mandated by Section 
236(£) (3) of the National Housing Act; and (2) the adequacy 
of the excess rental charges reserve fund to meet the 
estimated assistance payments, to make assistance payments 
{ under Section 236(f) (3) to Charlie Parker Square Homes if 
| those determinations are made in plaintiff's favor, as 
goon as practicable but in no event later than 60 days 
from the date of this order unless otherwise ordered. It 
is further 
ORDERED that plaintiffs be, and they are hereby, 
directed to post a nominal bond of $100 as a condition for 


issuance of this preliminary injunction. 
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FOOTNOTES 


The private defendants are the Twelfth and Vine 
Housing Corporation, Inc., owner-mortgagor of Parker 
Square Homes; Hughes Development Company, Inc., 
managing agent of Twelfth and Vine Housing Corpora~ 
tion, Inc.; and officers of both. 


Plaintiffs also seek review of administrative decisions 
of HUD authorizing defend-nt Twelfth and Vine Housing 
Corporation, Inc., to convert to direct billing of 
electric utilities and charge higher permissible 

rents. A preliminary injunction with respect to this 
elaim was entered on January 13, 1976, and thus this 
claim will not be considered herein. 


Sections 1331, 1336, 1337, 1361, Title 28, United 
States Code; Sections 701-706, Title 5, United States 
Code. 


United States v. Emory, 314 U.S. 423, 430, 62 S.Ct. 
317, 86 L.Bd. 215 (1941) < 


Section 1337, Title 28, United States Code, provides: 


"The district courts shall have original 
jurisdiction of any civil action or proceeding 
arising under any Act of Congress regulating 
commerce or protecting trade and commerce 
against restraints and monopolies.” 


The legislative history of Section 236 is reported 
in 1968 U.S. Code, Congressional and Administrative 


News, p. 2873. 


Section 1715z-1(i) (2), Title 12, United States Code. 


Section 1715z-1(£) (1) and (2), Title 12, United 
States Code. 


Sections 1715z-1(£) (3) and (g), Title 12, United 
States Code. 


Sections 236(f) (3) and (g) as amended by Section 
212 of the Housing and Community Development Act 
of 1974, Sections 1715z-1(f) (3) and (g), Title 12, 
United States Code, provide: 


"(3) For each project there shall be 
established an initial operating expense 
level, which shall be the sum of the cost 


adie 


of utilities and local property taxes pay- 
able by the project owner at the time the 
Secretary determines the property to be 
fully occupied, taking into account 
anticipated and customery vacancy rates. 
At any time subsequent to the establish- 
ment of an initial operating expense 
level, the Secretary is authorized to 
make, and contract to make, additional 
assistance payments to the project owner 
in an amount up to the amount by which the 
sum of the cost of utilities and local 
property taxes exceeds the initial operating 
expense level, but not to exceed the amount 
required to maintain the basic rentals of 
any units at levels not in excess of 30 
per centum, or such lower per centum not 
less than 25 per centum as shall reflect 
the reduction permitted in clause (ii) of 
the last sentence of paragraph (1), of the 
income of tenants occupying such units. 
Any contract to make additional assistance 
payments may be amended periodically to 
provide for appropriate adjustments in the 
amount of the assistance payments. Addi- 
tional assistance payments shall be made 
pursuant to this paragraph only if the 
Secretary finds that the increase in the 
cost of utilities or local property taxes, 
is reasonable and is comparable to cost 
increases affecting other rental projects 
in the community. 


“Collection and deposit of excess 


rental charges for reserve fund 
for additional assistance payments; 
availability; establishment of 
initial operating expense level 

of assisted project 


"(g) The project owner shall, as re- 
quired by the Secretary, accumulate, safe- 
guard, and periodically pay to the Secretary 
all rental charges collected in excess of 
the basic rental charges. Such excess 
charges shall be credited to a reserve 
fund to be used by the Secretary to make 
additional assistance payments as provided 
in paragraph (3) of subsection (f) of this 
section. During any period that the 
Secretary determines that the balance in 
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the reserve fund is adequate to meet the 
estimated additional assistance payments, 
such excess charges shall be credited to 
the appropriation authorized by subsection 
(i) o€ this section and shall be av... .able 
until the end of the next fiscal year for 
the purpose of making assistance payments 
with respect to rental housing projects 
receiving assistance under this section. 
For the purpose of this subsection and 
paragraph (3) of subsection (f) of this 
section, the initial operating expense 
level for any project assisted under a 
contract entered into prior to August 22, 
1974, shall be established by the Secretary 
not later than 180 days after August 22, 
1974." 


The pertinent provisions of the "deep subsidy" program 
of Section 236(£) (2) of the National Housing Act, 
Section 1715z(£) (2), Title 12, United States Code, 
provide: 


“(2) With respect to 20 per centum 
of the dwelling units in any project made 
subject to a contract under this section 
after August 22, 1974, the Secretary shall 
make, and contract to make, additional 
assistance payments to the project owner 
on behalf of tenants whose incomes are too 
low for them to afford the basic rentals 
with 25 per centum of their income or such 
lower per centum as may be established 
pursuant to the provisions of clause (43) 
of the last sentence of paragraph (1)." 


S. Rep. No. 93-693, 93rd Cong., 2nd Sess. (1974), re=- 
printed in 1974 U.S. Code Congressional and Adminis~ 
trative News, pp. 4303-4305, states in pertinent 
part: 


“The Committee was concerned with the 
problem experienced by projects where costs 
rise above those injtially projected. 

Under the present program, there is no 
way of adjusting the subsidy to meet such 
costs, with the result that the burden 
falls upon lower income tenants, who may 
thus be required to pay far more than 25 
percent of their incomes for their apart~ 
ments. While anxious to deal with this 
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problem, however, the Committee also of 
course desired to develop a provision 
which would focus upon the real problem 
cases and could be tightly admrini. tered 
and would not simply reward poo’ managé~- 
ment. 


“Accordingly, the bil] provides that 
for each project there would be established 
an initial operating expense level equal 
to the sum of the cost of utilities, 
maintenance,” and local property taxes, 
taking into account anticipated and 
customery vacancy rates. On the basis 
of this initial level, the Secretary would 
be authorized to provide additional 
assistance payments in problem cases where 
needed to offset increases in the costs 
covered. These additional payments could 
not exceed the lesser of (A), the amount 
by which the sum of the cost of utilities, 
maintenance, and local property taxes 
exceeds the in‘*ial operating expense 
level, or (E amount required to insure 
that the bas. sent of any unit does not 
exceed 30 percent of the income of the 
tenant occupying such unit. Additional 
operating assistance payments could only 
be made where the increase in the cost item 
involved is reasonable and comparable to 
cost increases affecting other rental projects 
in the community. 


“under the current law, where tenants 
in a project are able to pay more than the 
basic rent the excess is returned to the 
Federal Government and may be used for the 
production subsidy now authorized. The 
Committee feels that it would be more appro- 
priate if the ‘excess' funds derived from 
project operations were made available for 
the making of the additional assistance pay~ 
ments to offset operating costs. Accordingly, 
the bill provides that such excess rentals 
shall be credited to a fund which may be 
used by the Secretary for making the addi- 
tional payments based on initial operating 
expense ratios, as described above. This 
provision would also be applied to projects 
in the current section 236 program. For 
these existing projects, it is expected that 


Note: Maintenance costs were excluded from 


the final bill. 
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the Secretary would establish the ‘initial’ 
- ratios as of a date not later than 180 
Cays after enactment of the bill." 


Sea also the concern expressed by the House Committee 


on Banking and Currency in H. R. Rep. No. 93-1114, 
$3rd Cong., 2nd Sess. 21 (1974): 


“one of the problems with the section 
236 rental assistance program is that the 
amount of the subsidy is fixed for forty 
years. Thus as real estate taxes and other 
operating costs increase at a rate faster 
than the incomes of tenants, rents must be 
increased unti? at some point the project 
becomes economicall, unfeasible, vacancies 
mount, and the project fails." 


Conference Report No. 93-1279, 93rd Cong., 2nd Sess. 
(1974), reprinted at 1974 U.S. Code, Congressional 
and Administrative News 4449, provides in pertinent 
part: 


"The Senate bill contained a provision 
not in the House amendment authorizing 
increased subsidies to existing and new 
section 236 projects to meet higher 
operating costs resulting from increased 
taxes, utility costs, and operating 
expenses. The conference report contains 
the Senate provision with an amendment 
authorizing the increased subsidies only 
with respect to higher operating costs 
resulting from increased taxes and utility 
costs. The conferees wish.to point out 
that the specific amount of such increased 
subsidies should be determined by the 
Secretary taking into account the need 
to encourage reasonable economies in the 
operation of projects." Id. at 4475. 


S. Rep. No. 93-693; H. R. Rep. No. 93-1114; note abet 
supra. 


Section 236(i) of the National Housing Act as amended 
by Section 212 of the Housing and Community Develop- 
ment Act of 1974, Section 17152z-1(i) (1), Title 12, 
United States Code, provides: 


“™Mere are authorized to be appropriated 
such sums as may be necessary to carry out 


the provisions of this section, including 
such sums as may be necessary to make 
interest reduction payments under contracts 
entered into by the Secretary under this 
section. The aggregate amount of outstand- 
ing contracts to make such payments shall 
not exceed amounts approved in appropriation 
acts, and payments pursuant to such con- 
tracts shall not exceed $75,000,000 per 

i annum prior to July 1, 1969, which maximum 
dollar amount shall be increased bysis« 
$75,000,000 on July 1, 1974." 


16. Pub. L. 93-414 (September 6, 1974) appropriated 
$2,300 000,000 but restricted use of such funds 
ection 236 to making interest reduction pay- 


under S&S 
ments. 


Pub. L. 93-554 (December 27, 1974) made no new appro- 
priations for Section 236 programs. 


ying Pub. L. 93-414, 
2nd Sess. 6 


17. In the Conference Report accompan 
Conf. Report H.R. No. 93-1310,, 93rd Cong., 


(1974), it was stated: 


i ",..the provisions relating to operating 
cost subsidies in the new Section 236 program 
authorized by the Housing and Community 
i i Development Act of 1974 shall not apply to 
the unused balances of outstanding contract 
authority that may be committed to new 


projects pursuant to this act." 


However, in Sen. R. No. 93-1255, 93rd Cong., 2nd 
Sess. 8 (1974), accompanying the supplemental appro~ 
priation Act, Pub. L. 93-554, the Senate Appropriations 


Committee stated, in pertinent part: 


“The Committee wishes to clarify the 
intent in the joint explanatory statement 
of the Committee of Conference on H.R. 15572 
with respect to the use of operating cost 
subsidies for Section 236 projects that the 
Secretary is authorized to use available 
contract authority for operating subsidies 
for existing or new Section 236 projects." 


The Conference Report accompanying Pub. L. 93-554, 
Conference Report No. 93-1503, 93rd Cong., 2nd Sess. 
. the conferees are agreed 


5 (1974), states that "..- 
as to the clarifying intent of the language in the 
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Senate report relating to the utilization of 


operating subsidies for Section 236 projects." 


In H.R. Rep. 93-1139, 93rd Cong. 2nd Sess. (1974), 
accompanying Pub. L. 93-414, Congress agreed to 
appropriate funds reauested by HUD to expand another 
housing program on the condition that unusual Section 


236 funds be used: 


“The Committee directs that none of these 

funds be used to administer the new Section 

23. revised leasing program without the 
companion administration and implementation 

of the full unused balance of Section 236 
contract authority currently available. 

This can expedite necessary housing produc- 
tion for lower income families...." Id., at 7. 


The Conference Committee specifically stated that 
unused Section 236 contract authority was not to be 
used for operating cost subsidies. Conf. Rep. H.R. 


No. 93-1310, note 17, supra. 


Sen. R. No. 93-1255, Conf. Rep. H.R. No. 93-1310, 
note 17, supra. 


S. Rep. No. 93-1255, note 17, supra, at 8. Conf. 
Report, H.R. Rep. No. 93-1503, note 17, supra, at 5. 


The Senate Committee on Appropriations in S. Rep. No. 
93-1056, 93rd Cong., 2nd Sess. 6-7 (1974), stated: 


“The Committee is distressed and con- 
cerned by the Administration's action to 
abandon our nation's historic housing 
program. 


“The Committee feels that the Adminis~ 
tration has justified its actions for a 
variety of unsupported reasons. Among 
other things, it has claimed that the 
programs were not achieving the goals set 
by the Congress, but by no stretch of the 
imagination is that correct. 


“public housing, for all its particular 
difficulties, is highly popular and a badly 
needed program. The waiting lists are 
exceedingly long. The vacancy rates are 
exceedingly low. Thus it may be concluded 
that public housing provides, better housing 
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to millions of Americans than they could 
otherwise afford or are now getting. 


"The Sections 235 and 236 programs 
suffered from both HUD mismanagement, and 
actual corruption, rather from any inherent 

| defects in the programs. In cities with 

good HUD management, such as Milwaukee, the 
program was a great success. tin cities 

| with rampant corruption among housing officials, 

; it, along with other HUD programs, failed. 

4 But the failures in certain cities were 

| peculiar to Sections 235 and 236 and, in 

i fact, these programs were not the main ones 
affected or which failed, contrary to the 
opinion of the Department and some judicial 

mistakes of fact. The Department blamed the 

j programs instead of its own mismanagement. 


7 ° ; . ° 


"The Department has argued that if not 

j everyone could be subsidized under the 

| {Section 235] program, no one should be 

j subsidized. Evidently, they halted the 

| program out of policy distaste rather than 
from factual evidence. 


| : "We are now awaiting action for new 
i and substitute programs. 


“The Department now wishes to rely 
entirely on what is called the new Section 
23 program, a program of leased housing to 
replace the conventional public housing 
program, and Sections 235 and 236. 


“The Committee feels that it would be 
a tragic error to take this course.... 


“...we should not accept the abandonment of 
the traditional programs as the price for 
Section 23. The traditional programs and 
Section 23 should be implemented con- 
currently." 


The above statement is also found in S. Rep. No. 
93-1091, 93rd Cong. 2nd Sess. 6-7 (1974). 
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22. Affidavit of Carla A. Hills, attached to "Supplemented 
Suggestions In Support of Federal Defendants' Motion 
For Summary Judgment As to Plaintiffs' First Cause of 
Action" filed January 2, 1976. 


23. Affidavit of Albert J. Kliman, attached as Exhibit 2 
to Sipulation filed November 18, 1975. 


24. Note 22, supra. 


EXHIBIT H 


IN THE UNTTED STATES 


FOR THE WE 


TERRY HARRISON and JOYCE PORTER 


individunlly end on behalf of 
all others similarly sitvuated, 
Plaintiffs 
Ve 


CARLA HILLS, individually 
and in her capacity as 
Scexretary of the Department 
of Haqusing and Urban : 
Development, H. Rs CRAWFOR 
individually and in his 
capacity.as Assistant Secretary 
for Housing eee of the 


Department of Housing and 


Urban Development; end CHARLES 

LIEBERTH, individually and in 

his capacity as Area Director 

of the Pittsburgh Office of 

the Department of Housing 

and Urban Development, 
Nefendants 


Ve 


CAMBRIDGE SQUARE APARTMENTS , 


a linited- oe 
Defendants 


Ve 

GENE CLICK 

an Indiana Corporation. 
et 


OPINION 


ROSENBERG, DISTRICT JUDGE 


TERN DISTRICT OF PENNGYLV. 


i 


PRPS SYS BY YY” 


MANAGEMEN \T - CORPORAT ION, 


ah ail 


DISTRICT COURT 
t ANIA 


CIVIL ACTION 75-938 


The matter presently before me is a request by the 


plaintiffs for a preliminary injunctio 


n prohibiting a federal 
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agency defendant from refusing to release and make available 


_to a private defendant to alleviate the need for a ren 


The plaintiffs, Terry Harrison and Joyce Porter, a 


have brought this action against the Secretary of the Departmenc of 
Housing and Urban Development et ai. (WUD), the federal defends 

to establish an initial operating expense level 

private defendants, the project owner, 

located in Monroeville, Pennsylvania, and Gene Glick Management 
Corporation of Indianapolis, Indiana, amounts of money that should 


have been accumulated pursuant to §212 of the Housing & Community 


Development Act of 1974 (12 U.S.C. §1715(£)(3) and (g). As of the 


; : 
present time I make no declaration relating to a elass action and 


I am now proceeding only on the motion of the plaintiffs for a 


preliminary injunction. 
The plaintiff, Terry Narrison, resides with 


i) iinor children in a three-bedroom apartment at the project in 


| question. While the rent due for the same apartment was $159. 


per ee VD 6 au" 


| 
: 
| 
: 


| i plus a monthly $20.00 electric bill. The plainciff Harrison's only 


monthly when she moved in, her obligation now is $180.00 monthly 


income is a monthly amount of $331.00 as public assistance and 
$60.00 of that goes for the purchase of food stamps. 
The plaintiff, Joyce Porter, also resides with her four 


minor children in a three-bedroom apartment at the project in 


question. The plaintiff Porter's rent is presently $180.00 
ene $26.00 monthly for electric. The plaintiff Porter's 
only source of income is a neehly $378.00 as public assistance, | 
and $90.00 of that is applied to she pamntuie of food stamps. 

{The two plaintiffs received notice on or about sun 27, 
1975 that an application was to be filed by the private defendants 
for, approval from HUD to raise their respective rents $8.00 per 
‘| month commencing on September lst to $188.00. On or about July 
30th approval “a given for such an increase. The plaintiffs 
complain that they cannot afford any increase whatsoever and that 
this increase will deprive them and their families of bare 
necessities of life and will make their living more burdensome 


because of the meagerness of funds, particularly for the purchase 


of food and clothes. 
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The private defendants, the owner of the project and the 
‘managing corporation, argue that it is hard-put to obtain the 
slightest amount of return on its investment with its present 


income from the project and is required to procure more funds for 


the payment of electricity, gas, water, sewer, labor costs and | 
- | 
1 


increased operating expenses. The private defendants also argue 
that if they are deprived of the rental increase then the Secretary 
should be compelled to underwrite the additional costs that the | 
project owner has inured. 

T should emphasize at this point that (1) counsel have no 
contested the fact that the private defendants operate a low-incon 
housing project qualifying them for benefits under §236 of the 
National Housing Act, 12 U.S.C. §1715z-1; and (2) counsel have 
etioulaved’ chat in no way are the increases in expenses for the 


project owner unjustified. The private defendants have complied 


with all HUD directives to obtain rent increases in the past and 


Stee Ges an norm eonoe , See 


have so now. The only question before me is whether the plaintiffs, 
as tenants, should shoulder the burden of the toorease or whether ! 
HUD is mandated to do so. 

HUD argues against injunctive relief and maintains chat 
(1) the words of §212 of the Housing & Community heebiounans Act of: 
1974, 12 U.S.C. 1715z-1(£)(3) and (g), do not compel the Secretary 


| 
| 
| 


done so; (2) although Congress has authorized money for §212 housins 


to establish an operating expense level and in fact she has not 


. 4 
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yvopriated none; and (3) the rental increase has not created 
jan irveparable harm for the plaintiffs because of its minimal 


amount. Accordingly, the Government cannot be compelled to disperse 


funds to cover this rent increase, 


"88 Stat. 633 was enacted by Congress. Séction 212 of the Act amend 


In 1974 the Housing & Communicy Development Act, P.L.93-36 


in part §236 of the National Housing Act, 12 U.S.C. §1715z-1. The 


ipertinent sections are as follows: 


"(£)(3) For each project there shall be established 
an initial operating expense level, which shall be 
the'sum of the cost of utilities and local property 
taxes payable by the project owner at the time the 
Secretary determines the property to be fully occupied, 
taking into account anticipated and customary vacancy 
rates. At any tine subsequent to the establishment of 
an initial operating expenses level, the Secretary is 
authorized to make, and contract to make, additional 
assistance payments to the project owner in an amount 
up to the amount by which the sum of the cost of 
utilities and local property taxes exceeds the initial 
operating expense level, but not to exceed the amount 
required to maintain the basic rentals of any units 

at levels not in excess of 30 per centum, or such 
lower per centum not less than 25 per centum as 


. Shall reflect the reduction permitted in clause (ii) 


of the last sentence of paragraph (1), of the income 

of tenants occupying such units. Any contract to make 
additional assistance payments may be amended periodi- 
cally to provide for appropriate adjustments in the 
amount of the assistance payments. Additional assistance 
payments shall be made pursuant to this paragraph only 

if the Secretary finds that the increase in the cost of 
utilitics or local property taxes is reasonable and is 
comparable to cost increases affecting other rental 
projects in the community." : 


‘ . 
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4273, 4302. 


"(9) The project owner shall as requixed by the 


Secretary, accumulate, safeguard, and periodically 


pay to the Secretary all rental charges collected 

in excess of the basic rental charges. Such excess 
charges shall be credited to a reserve fund to be 
used by the Secretary to make additional assistance 
payments as provided in paragraph (3) of subsection 
(£) of this section. During any period that the 
Secretary determines that the balance in the reserve 
fund is adequate to meet the estimated additional 
assistance payments, such excess charges shall be 
eredited to the appropriation authorized by subsection 
(i) of this section and shall be available until the 
end of the next fiscal year for the purpose of making 
assistance payments with respect to rental housing 
projects receiving assistance under this section. 

For the purpose of this subsectica and paragraph (3) 
of subsection (f) of this section, the initial 
operating expense level for any project assisted 
under a contract eptered into prior to August vgs 
1974, shall be established by the Secretary not later 
than 180 days after August 22, 1974," 


The purpose of these amendments was reported by the Senate 
from which the final bill was enacted. S.Rep. No. 93-693, 93rd 


Cong. 2nd Sess. (1974) reported in 3 U.S.Code, Cong. & Adm. News, 
i 


“This program appears as section 3902 of the proposed 
Act and grows out of the existing vental nocsing 
assistance program (section 236 of the Nationa. 
Housing Act). However while it retains features 

of existing law, it also contains numerous improve- 
ments in that law so as to be in many ways, a New 
program rather than a simple continuation of the old. 
It is believed that these changes - including provisions 
to promote a mix of families with more widely varying 
income levels and to prevent excessive rent increases 
and assist sponsors in meeting increases in operating 
costs beyond their control - will eliminate a varicty 
of problems and permit the program to operate more 
effectively in the future .. ." 
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legislation that would "prevent excessive rent increase" and aid 
the project owner in operating a multidwelling where costs spiral 
out of contro) . Congress had in mind that two segments of the 
community (the project dunes and the low income tenant) should 
receive benefits from the operating expenses level or the 


accumulation of excess rent charges. 


| 
As related above it was the intent of Congress to pass | 
} 
| 


HUD, however, believes that by its Secretary it is only 


. argues that an entire program of housing can only be effective if 


authorized to establish such a fund and not mandated to do so. | 
| 
the Secretary uses the funds that are at her disposal to benefit ! 
a broad program. She and the Department as a whole are permitted 
discretionally to distribute "pieces of the ota’, HUD argues that | 
Conress's intent is not clear as to whether they must establish the! 
subsidy program or not. | 

Finding a foundation in the intent ‘of Congress, 1 dteagree! 
with HuD's contentions. I look further at the Senate Report to find 
words which vould create a mandate to set up these program subsidies; 

“The Coamittee was concerned with the problem 

experienced by projects where costs rise above 


those initially projected. Under the present 
progran, there is no way of adjusting the subsidy 
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project there would be established an initial operating expense 


level" emphasizes the face that Congress was looking past the 


to meet such costs, with the result that the 
burden falls upon lower income tenants, who 

may thus be required to pay far more than 25 
pereent of their incomes for their apartments. 
While anxious to deal with this problem, however, 


‘the Committee also of course desired to develop 


a provision which would focus upon che real problem 


_eases and could be tightly administered and would 
not simply reward poor management. 


Accordingly, the bill provides that for each 
project there would be established an initial 
operating expense level equal to the sum of the 
cost of utilities, maintenance, and local property 
taxes, taking into account anticipated and customary 
‘vacancy rates. On the basis of this initial level, 
the Secretary would be authorized to provide additional 
assistance payments it oroblem cases where needed to 
offset increases in the costs covered. These addi- 
tional payments could not exceed the lesser of (A), 
the amount by which the sum of the cost of utilities, 
maintenance and local property taxes exceeds che 
initial operating expenses level, or (B) the amount 
required to insure that the basic rent of any unic 
does not exceed 30 percent of the income of the 
tenant occupying such unit. Additional operating 
assistance payments could only be made where che 
increase in the cost item involved is reasonable 
and comparable to cost increases affecting other 


rental projects in the community;'' (Senate Report, supr-, 


pages 4303-4304). 


Specifically, the phrase, “the bill provides that for esc’ 


e 


enactment of the Act ahd to the instigation by the Secretary of 
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prevent the instant action from ever occurring. 


While the word. "authority" is employed vithin subsection 


(£)(3) of the Act, it'is used by Congress to give the Secretary 


explicit power to make payments and to contract to make payments 


to the project owner directly. This would iimit he authority of 


others to issue such payments and create a lesser chance for 
abuses within the program. This is not what HUD contends the 
meaning of the Secretary's authority sion) find it. is from the 
reading of the statute and the Congressional intent. 

Each subsection, (£)(3) and (g),use the word “shall! in 
(1) establishing an operating expense level and (2) establishing 
an excess rent reserve fund. The vords of Congress would be 
jebuatas nil if the Secretary who is authorized to disperse the 
funds uses her sole Sinccetion in applying them to stidnedons 


contemplated by the Congress. The Congress did not establish 


restrictive use of the funds as long as the general requirements 


of the Act were met. In this action the plaintiffs and the project 


owners fall into the specific categories there provided. Congress 


did not intend the plaintiffs' difficulty to hinge upon the 


discretion of the Secretary. This is clear and not confusing as 


the federal defendants would suggest, for if. the Secretary were to 


permit the program to detcriorate by not excrcising her authority 
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subsidy funds which would aid the plaintiffs and project owner to 


| 


| 
| 


she would in cffect be legislating her own policies. 


The plaintiffs rely heavily upon Ross ect al. v. Community 


‘Services, Inc. et al., Civil No. H-75-506, F.Supp. (D.C.Md. 


| 1975)." The case that was before Judge larvey is directly on 
point: The plaintiffs were low income tenants living in federally : 
subsidized hous tng There oe a rent increase and HUD had refused 
to establish the funds in question here to cover justified 
increased utility costs. In Ross, supra, Judge Harvey said: 


"The very situation envisoned by Congress has 
occurred here. Increased operating costs at 
Uplands have resulted in increased rents, which 
the record shows are entirely justified. Yet the 
low income tenants affected are unable to pay all” 
or a part of such increased rents and may now face 
eviction. It was precisely this problem which 
led Congress to pass the 1974 amendments and to 
direct the Secretary of HUD to set aside excess 
rentals collected to pay operating subsidies 
where the conditions of the statute were met. 

. Such subsidies inure, of course, to the benefit 
of the low income tenants. : ‘ 
But in the face of this Congressional intent, what 
has been HUD's approach? Simply put, HUD has 
adopted the position that it will not implement 
the program in any way. Claiming that it has been 
given broad discretion by Congress to make these 
payments, HUD has decided that it will exercise 
such discretion to make no payments at all to any 

_ projects at any time, whether worthy or not and 
whether the project might fully qualify under the 
Congressional standards or not." (Page 10 of the 
Opinion). 
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it does not have to act. Congress has authorized monies 


from Congress needed appropriation of monics 


Congress and low income tenants, The program is there. 
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Judge iarvey further held: 


"y £ind on the record here that the federal 
defendants acted contrary to the requirements 


- of Section 236(£)(3) and (g) when they refused 


to even consider whether under the circumstances 
of this case the private defendants were entitled 


or not to receive operating subsidies and whether 


the plaintiffs were entitled to the benefit of 


such subsidies. I will therefore order the federal 


defendants to comply with the law." (Page 12 of the 
Opinion). i 


~ 


HUD contends that although money for the program has been 


authorized by Congress, it has not been’ appropriated and therefore 


program. It intended that: 


"since both the section 236 and the Rent 
Supplement programs are included in the new 
section 502 program there is no longer a need 
for separate authorizations. The Committee 
has provided $180,000,000 of new «oney for 
section 502 and this will be available on 


_ July 1, 1974., Added to this new authorization 


is the $50,000,000 to carry over from the old 
Rent Supplement program. Thus for fiscal year 
1975 there is authorized a total of $230,000, 000 
and for the fiscal year 1976 the Committee has 
authorized an additional $200,000,000 which will 
become available on July 1, 1975." (Senate 
Report, supra, at page 4304). 


It is the duty of HUD, not the individual, to procure 


program. The Secretary is the designated intermediary between 


il 
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authorized for this 


HUD must 
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act on the‘whole; and vhere it has conmitted itsel£ on the % 


and obligated itself to pay funds, it will not be heard to say 


that, performance on.the, other half is discretionary and it does 


not have:‘to pay the funds. 


harm to-enable them to obtain a preliminary injunction. Eight 
Dollars is not a large sum when taken out of context. But when 
‘persons are on Limited budgets, as the plaintiffs are, and the 
very necessities of life are barely provided, an increase, no 


matter how small, in monthly expenses could lead to disaster. 


‘the fact that such an increase could eventually cause a person 
to leave the project and look for a less expensive place to live 


in a less desirable environment must be taken into account by the 


: | 
HUD also argues that the plaintiffs suffer no irreparable | 


| 
} 
} 


' 


impact it would have upon a family trying to keep their heads above 


water. What may now be only a minimal increase could precipitate 
t 


an eviction. Kellcr v. Kale Maremount Foundation, 365 F.Supp. 
Kelicr ve Ne Ee’ 


i 
| 


| 


798, 802, 803 (D.C.N.D.Cal. 1972). The plaintiffs have emphasized | 


that this is the third rent increase since they have been tenants. 


Neither defendants deny this. While only a 4.4% increase is 
indicated at the present, the total effect has been a 16.1% 
increase. The total picture is thus much more severe. 

Because I have found that (1) any increase in the 
plaintiffs! rent caused by inflated utility costs would produce 


irreparable har, and (2) nuUD is not performing ies dutica’, 


12 
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‘funds for that exact purpose, it is beyond reason why the latter 


granting the plaintiffs a likelihood of success on the merits, 


the plaintiffs are entitled to a preliminary injunction for the 


| 
| 
purpose of maintaining the status quo between the parties. | 
In the instant action, MUD has authorized three rent 
fuceonans during the past two jones at the bequest of the private ! 
‘defendants. If HUD has the authority to authorize such increases | 


and is given directions of Congress to establish special subsicy | 
bf 1 
| 


should not be initiated by the Secretary. Spiraling costs have 
placed a burden upon the project owner who gets relief from HUD 
if justified, also justifies the distribution of subsidy funds | 
for those under the protection of Congress. 

At this suine. 4 appears that the plaintiffs will be 
successful aZter a final hearing. This is not an absolute and 
the parties will be permitted to exhaust whatever discovery they 
revues for the purpose of having a full and complete hearing for 
a final determination of the questions raised. During this time 


a preliminary injunction will issue to the plaintiff enjoining the | 


private defendants from collecting any increase in rent duc to 
inflated utility costs or increased taxes, specifically those 
intended by Congress in §212 ef the Housing and Community 


Development Act of 1974, 


13 
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a 
AND NOW, TO-WIT, this_//\ ey of Gikipn es 


for the reasons set forth in t ing Opinion, the DLainiaces 
‘ Ley 34 
request for a preliminary injunction ;iechereby granted, 
: x 
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Yrank I. Smizik, Esq. 
310 Plaza Building 

535 Fifth Avenue 
Pittsburgh, Penna. 15219 


Rex E. Lee, Assistant Attorney General 
Stanley D. Rose, Esq. | 

David Epstein, Esq. 

Paul T. Michael, Esq. 

Department of Justice 

Washington, D.C. 


Henry G. Barr, Assistant 
United States Attorney 
633 U.S.P.0. & Courthouse 
Pittsburgh, Penna. 15219 
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TH CAR UNTIED GTAVES WE iT COURT 


TOR VE WESTERM DISUR ICL OF PERRSYLVANTA \ 
| 
‘TERRY HARRISON ct al.,. i ) | 
Plaintifis ) ' 
| ae | 
Mig: alae ViCLVEL Action 75928 { 
) 
CARLA HILLS; ET AL., . ) | 
Defendants ) 
FINDINGS OF FACT and 
CONCLUSIONS OF IAW 
: i } 
ROSENBERG, DISTRICT JUDGE . i 
1. ‘The plaintif£, Terry Harrison, resides in a three- 
bedroom apartment with her three children in the Cambridge Square 
Apartments located at 229A Cambridge Square Drive, Monreeville, 
; ; | 
Pennsylvania. | 
2. The plaintiff, Joyce Porter resides in a three- 
j | 
bedroom apartment with her four children in the Cambridge Square | 
f a | 
Apartments located at 213 Cambridge Square Drive, Apartmenc 11, | 
Monroeville, Pennsylvania. | 
: i 
3. The defendant, Carla A. Hills, is the Secretary of 
! 
the United States Department of Housing and Urban Development 
(WUD) with her official place of residence being Washington, D.C. 


4. The defendant, H. R. Crawford, is the Assistant 


Secretary of HUD for Housing Managment with his official residence! 


located in. Washington, D.C. 


5.° The defendant, Charles Fieberth, is the Area Director. 


of WD's Pittsburgh Area Office with his official residence. 


located in Washington, D.C. 


a hy 
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6. The defendant, Cambridge Square Apartments, a Limited 


partnership, is a limited partnership exeated and existing under 
the laws ‘of the State of Indiana. The defendant, Cambridge Square 
Apartments is the owner of the Cambridge Square Apartments which 
is located in Monroeville, Pennsylvania. 


7. The defendant, Gene Glick Management Corpovati. 


a4. 
oO 
a 
re 
” 


a corporation that exists under the laws of the State of Indiana 
and is the management agent of the Cambridge Square Apartments. 
8. The Cambridge Square Apartments complex was financed 


under a mortgage insured pursuant to 12 U.S.C. §17152-1. 


9, The defendant, Cambridge Square Apartments, a limited 
partnership, receives financial assistance payments from HUD io 
pursuant. to 12°05 .C, §17i5z-1, in order to reduce the interest 
payments on the mortgage of the Cambridge Square Apartments to an 
effective rate of 1% per annum. : is 

10. Pursuant to a regulatory agreement entered into wich 
NUD, the defendant Cambridge Square Apartments, a limited partner- 


’ 
é 


ship, agrees to charge a rental to.each of the tenants residin 


the Cambridge Square Apartments that amounts to 25% of the tenant's 
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gross income or the basic rental, whichever is greater, but in no 


| -event to exceed the fair market rental. 

- LL. Pursuant to the regulatory agreement entered into 
with HUD, .the defendant, Cambridge Sauare Apartments, a limi.tec 
partnership, further agrees to charge the tenants residing ina 


the Cambridge Square Apartments only those rentals approved by HUD., 


12. Prior to September 1, 1975, each of the plainti 


| paid $180.00 per month in rent for their apartments located in the 


. ’ 


Cambridge Square Apartments. 

13. On or about June 27, 1975, the defendants, Cambridge 
Square Apartments, a limited partnership, and Gene Glick Managemen: 
Corporation posted notice at the Canbridge Square Apartments comple: 
which stated that the monthly rental for three-bedroom apartments 
weve be Sudeaabod from $180.00 to $188.00. 

14. _ or about June 27, 1975, the defendants, Cambridge 
Square’ Apartments, a limited partnership, and Gene Glick Management| 
Corporation, applied to HUD and requested, among other things, thac: 
they be allowed to raise the rentals on three-bedroom apartments 
from $180.00 to $188.00 per month. On or about July 30, 1975, HUD 


approved this request for a rental increase. 
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15. The request to increase the rentals on three-bedroom 


| ‘aparements Located at the Cambridge Square Apartments complex was | 
| based on increased costs in utilities, uses rates and other 
epaeucios expenses. _ | 
.16. -On or about July 31, 1975, both of the plaintiffs 

were notified that their rent would be increased from $180.00 to 
| $188.00 per month on September 1, 1975. 

i Te tis proposed rent increase for Canbriiign Seusve is 
+ i) the thind in less than two years and is primarily a result of 


| utility increases. While the proposed increase is 4.4%, the total; 


| 

‘| would represent a 16.1% increase. : | 
\} " 

. ; eae . | 

18. The Housing and Community Development Act of 1974 


ol } 


was passed and became effective on August 22, 1974. Sections 212 
(£)(3) and (g) further amended the Housing Act of 1968 specifically 
' 


Section 236. 


-19. Sections 212(£)(3) and (g) provide for additional 


“operating subsidies" to FHA 236 projects. These subsidies are 


over and above the interest reduction payments given to mortgasgces 


Cambridge Square Apartments is eligible to receive these subsidies,’ 
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20. HUD has refused to implement any portion of th 


bsidy'" program both locally and nationally, including 


“operating su ng 
the establishment of an active operating expense level, or even 
determining if neehacsa ace cligible for subsidies, 

21. ‘The defendant, Cambridge Square, has not applicd for 


. 


these operating subsidies and that the defendant, HUD, has not 

provided a vehicle for the defendant, Cambridge Square, to apply. 
22. As a result no additional subsidies are bein 

to Cambridge Square and the. rent increase is scheduled to go iato 


effect, despite a mandatory government program to remove th 


burdens for increased costs from the tenant, ‘ 
: i 
! 
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inial operating expense level, which shall be the sum of the cost 


of utilities and local property taxes. 


all exeess rents collected above the basic rental charges anc sive 


fund which shall be available for the operating subsidy program. 


projects such as Cambridge Square, who have tenants whose i 


are 80% of the median Income of the area and whose tenants are 


elicible for increased subsidies as a result o 


eacm 


nom to the Secretary who shall credit these funds to a seserve 


paying more than 30% of their income for rent. 


reasonable time the Secretary is to determine if the project is 


"2 


CONCLUSIONS OF LAW 


L; Seetions 212(£)(3) and (g) of che Housing and Coast, 


evelopment Act of 1974 are a manifestation of Congress's intent to 


lleviate the need for rent raises due to inereases in utility cose: 


nd taxes. 


. 2. It is incumbent upon the Secretary to establish an in 


3. It is mandatory upon the project owner to accumulate 


1 


&. It isthe intent of the law to provide subsidies co 


« 
1 


4 


‘5. The language of the law not only requires that an 
eon 


itial operating expense level be established, but that arte 


+ 
increases. 
&. The Reserve Fund monies as set forth in Section 222(3) 
ve used 


of the Housing and Community Development Act of 1974 axe to o 


only for the operating subsidies deseribed in §212(£) (3). 


-82- 


i ee ea 


7, . It is not 1UD's prerogative to disagree with 


Congressional policy and refuse to implement it. An administrative 


agency is required to effectuate not ignor Congressional intent, 
whether the agency agrees with Congress or not. 
8. The increase in rent due to inflated utility costs 


will cause irreparable harm and injury to tne plaintiffs. fn 


harm that will be caused. 

9... The plaintiffs have no adequate remedy of law for the 
refusal of the federal defendants to implement programs authorizec 
by Congress. 

10. Greater injury will be suffered by the plaintilis 


from the denial of a preliminary injunction than will be suffered 


by the defendants from its issuance. 


‘ 
| 
1 


award of damages cannot compensate the plaintiffs for the possible 


1 ‘ 
11. From the evidence as presented, there is a reasonadic 


. 


likelihood that the plaintiffs will succeed at the final hea a 


on the merits. 
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LN VIE UNITED STATES DISTRICT CouKy YOR THE WESTERN DIST: 
a OF PENNSYLVANIA 


/ 


TERRY HARRISON and JOYCE PORTER, 
jndividually and ov behalf of all 
others similarly situated, . 


Plainciffs 
vs. 


CARLA HILLS, individually and in her 
eapacity as Scerctary of the Department 
of Housing and Urban Developnient, 

H. R. CRAWFORD, individually-and in 

his capacity as Assistant Secretary 

for Housing Management of the Department 
of Housing and Urban Developinent; and 
CIARLES LIEBERTH, individually and in 
his capacity as Arca Director of the © 
Pittsburgh Office of the Department 

of Housing and Urban Development, 


No. 75 938 


Defendants 
vs. 


CAMBRIDGE SQUARE APARTMENTS 
a limited partnership : 


Defendants 
va. 


GENE GLICK MANAGEMENT CORPORATION, 
an Indiana Corporation, . 


. 


Defendants 
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ORDER 
, ' <2 , 
~s AND NOW, to wit, this ie! day of October, 
1975 following a hearing held on August 28, 1975, including 


testimony and oral arguments by counsel for all parties Le is 


hereby ordered adjudged and decrecd pursuant to Rule 65 


of the Federal Rules of Civil Procedure: 
1. That the defendant Gene Glick Corporation 
_ agents or assigns, and all those acting on their behalf, 
preliminarily enjoined from collecting any rent incroase 
from the’named plaintiffs at the Cambridge Square Apartments, 
and that they be further ordered to make application for an 
operating subsidy pursuant to Sections 212 (ih) (3) and (a) os 


the Housing and Community Development Act of 1974. 
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deeveed that the Cawbridge Square Apartments, 
‘an FHA 236 Mousing Developmens, is eligible for operating 


subsidies as provided by Conyxess in the Housing and Community 


Development Act of 1974. ~ ; 


3. It is further ordered and decreed, that the 


defendant Department of Housing and Urban Development 


gumediately implement the provisions of §212.(£) (3) and (g) 
of the Housing and Conmunity Development Act of 1974 as it 


“applies to the Cambridge Square Apartments in the following 


manner: 


Sct an initial operating expense 
level. 


Determine the percentage of the 
rent increase necessitated by 
inereases in taxes and utilities. 


Detexmine all those tenants eligible, 
according to the provisions of che 
Housing and Community Development 
Act of 1974. : 


Determine the amount of subsidy as 
of August 22, 1974, the date of 
passage of the Housing and Comunity 
Development Act.of 1974. 


4. It is ordered that the Department of Housing 


and Urban: Development shall as promptly as possible pay the 
"-: amount of subsidy as required by law. 
: < 5. It is additionally ordered that unless private 
and public defendants file appropriate motions to the 
contrary, this court will consolidate the preliminary and 
permanent injunction; the injunction will be made permancnt 
and final and this court will establisa the class designating, 
those eligible members. 


6. Finally, this court will retain jurisdiction for 


OE * 


any further proceedings necessary. 
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10 UNITED STATES DISTRICT COURT | | 

11 FOR THE CENTRAL DISTRICT OF CALIFORNIA 

12 


HILDA ABRAMS, GRETA JAEGER, 
13 MARGARET MCEACIIN, iniividually, 
and as rerresentatives of a class, 


13 
Plaintiffs, 
15 CIVIL ACTIOH 
vs. NO. 75-3009 JWC ' 
16 


CARLA HILLS, as Secretary of the 
17 United States Der2rtment of 
Housine and Urban Develorment, 
18 RK. R. CRAWSCAD, es Assistant 
Secretary for Housinme Manarement of the 
19 United States Derartment of tousinr 
ani Urtan Develerment, ROLAND CANFIELD, 
20 as Directo> of tne Los Angeles Area 
Office of the United Stetes Denart- 
21 ment of u Urban Develop- 
mens, 3 & £ Man 2 CO.s flea, 
22 ana MEYLER PARK APA \RIMENTS , a Limited 
Partnersnis, 


SECOND PROPOSED 
FINDINGS OP FACT AND 
CONCLUSIONS OF LAW 
IN SUPPSST OF FLAIN] 
TIZES' LECRANDUM IN 
RESPONSE TO TEE 
COURT'S RETUEST OF 
DECEMBER 4, 1975 


ee i a Net Niel Net Set St See Set Sel St See Manel Smee? Se Sea See Sree? See Set Sewell Sree Set? 


2a 

Defendants. ij 
24 | 
25 The 2bove entitled cause, came on Plaintiffs’ motion for j 


28 summary jJuémment and this Court having, duly cons fdered the memor- 
27 anda of law, affidavits, and exhibits, and being, fully advised, 


23 now ffnic the following: 


22 . FINDINGS OF FACT 
39 1. The Plaintiffs, HILDA ABRAMS, GRETA JAEGER and 


31 “MAMSARET “McEACHIN, hereinafter "Plaintiffs," are residents or 


32 the MEYLER PARZ APARTMENTS, each of whem cay more than twenty— 


ey oe 
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L sive to thirty Percent (25-30%) of their "adjusted family incomes” 
2 tn rent. Hl i 

i 3 2. The class which Plaintiffs represent are past, rcresent 
4 and future residents of the Nevler Park Avartments, each of whom 
5S pay more than beontysfrie to thirty percent (25-395) of their 


8 “adjusted family Incomes" in rent. 
~ 7 3- Defendants MEYLER PARK APARTMENTS, a Limited Partner- 
8 ship; and G8 x* MANAGEMENT COMPANY, INC., hereinafter, "orivate t 
9 Defendants,” are respectively, the owner and operators of the 
10°) “MEYLER (PARY APARTMENTS, a 99-unit Section 236 develonment in San 
ll = =Pedro, California. 
12 4. Defendants CARLA HILLS, H. R. CRAWFORD, and ROLAND 
13. CANFIELD, hereinafter "federal Defendants," are officials of 
14 the United States Department of Housing and Urban Development, | 
15 hereinafter "HUD." Defendant Hills has overall resvonsibility 
16 for the administration and enforcement of all laws, regulations, 
17 powers and duties pertaining to the operation of HUD and includ- 
18 ing the ad=zinistration of the Section 236 program. Defendant 
i9 CRAuTCFD is resoonsible, under the authority delegated to hir 
23 by Defendant Hills, for the management of housing projects con- 
21 structed under the N tional Housing Act and includine Sec ton 236 
22 housing projects. Defendant CANPIELD is responsible, under the 
23 authority deiersated to him by Defendant Hills, for the adminis- 
24 tration and enforcement in SouthemnCalifornia of laws, regulations 


25 and procedures of HUD, in particular all those applicable to the 


3 
Hi 23 - Section 236 program. : 
‘ : 5 27 5. The Section 236 housing program is a part of the 
; 4 23 National Housinz Act, added by the Housing and Development Act 
23 £19€3 end designed for the purpose of reducing rentals of Low- 
Bee a income families who cannot otherwise afford decent housing. 
cm 5 6. The federal Defendants are resuonsible for imolement- 


Se ation of the Section 236 program, including issuing rules an‘ 
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repulations rursuant thereto, mikine periodic interest payments 


on fohale of auititied mor?irasara, and sreculat ine rrofeet owners 


i 
with respect to rent, rent ‘nerease proceiures, and other crora~ 


Cin ipeasesecse. 

Teed) eves tat Sonal Housine Act wis further amended by the 
Housine and Bornunte'y Development Act of 1974, nereinafter HECDA 
LOTS, on Aueuse 23, 2974, addine Section 212(7)(3) and (3), here- 
TAA tes Orel s ir subsidy provisions. 
$. The resesve fund referred to tn Section 212(3) ¢s 
available to federal Defendants for use 2s an orerating subsidy 
and was valued as of Aurust 31, 1975 at thirty eisht million, 
three hundred ninety-three thousand, seven hundred twenty dollars 
($38,393,720.00). 

9. Other funds for the imslementation of the operating 
subsidy provision were aporopriated on Sertember 6, 1974, and 
such funds have not been entirely scent or oblirated. 

10. The MEYLER PARK APARTMENTS is a 99-unit lower-income ' 
housinre complex in San Pedro, California, constructed and fin- 
anced tursuant to Secticn 226. ! i 

11. Qualified tenants in MEYLER PARK APARTNENTS pay!no 
more then twenty-five percent (25%) of their “adfusted fanily 
incomes” for rent up to “fair market value,” or pay “basic rent,” 
computed on the basis of the amortized mortrare, and operatinse 
costs, and approved by federal Defendants. 

12. Apnlicetions for rent increases are submitted by, 
the private Defendarits to the federal Defendants and are approved 
if ther provide reasonable charres to tenants and a fair return 
to the ~ortrazor. fueh increases must be for demonstrated and 
bona rice increases in operatine exnenses and taxes, and sources 
of funds other than tenants’ rent must be maximized. 

13. Plaintiffs beran their occusancy 2° the “MEYLER PARL 
APARSAENTS in 197.1 and 1973, navinre rent at the initial rate 
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of 3105.32 per month. ‘Their leases were Cirst amended effects... 
November 1, 1974 to increase the rent ten and eight-tenths per. 
cent (10.8%) to $116.00 mer month. Said rent raise was a 
buted at least in nart to !nereased utility costs and property 
taxes. 

14, . at) ies 1975, ovfvate Defendants notificz 
Plaintiffs of their intention to apply toa HUD for asoroval of 


a second rent increase, attributing said increase, at least in 


part, to a dramatic increase in utility costs and an increase 


roperty taxes. : 

15. On or about July 1, 1975, private Defendants submit- 
ted to federal Defendants the request for a rent increase, which 
was approved by the federal Defendants because of the increased 
costs for all utilities, proverty taxes, and other operating 
costs. i 

16. On or about July 28, 1975, Plaintiffs were notified 
that the rent increase had been aporoved by the federal Defen- 
dants and that effective September 1, 1975, their rent would be 
increased to $128.00 per month, a raise of ten and four tenths 
percent (10.4%). é 

17. An increase in plaintiffs' rent at time of twelve 
dollars (12.00) monthly will result in grave hardship to plain- 
tif’s and a threat of eviction due to their inability to pay 
the increased rent and severe difficulty in providing themselves 
with the necessities of life from their disposable incomes. 

28.. Plaintiffs rec 2sted private Defendants to aoply 
for additional assistance payments from the operating, subsidy, 
and to federal Defendants to provide additional assistance pay- 
ments under the operating subsidy prorram. 

19. There have been increases in property taxes and 
utilities at MEYLER FARK APARTMENTS since the date thit the 
apartment complex may be determined to be fully occunied which 


he 


Sate ne Avena ate ie Be Se A ae a OR Sie ne ke te ae Am eeaeeerrer capone erent? 
neal nin eat ing attain tn ein te : 
1, have increased Grticrs: rents by at tea? if not more than 


! « 


2 twelve dollars ($12.00) per month, the amount of the present rent 
3 dnerease. 


20. Pursuant to the Operating subsidy vrovision, private 


we 


i 5 Defendants are elirible to receive addictienal assistance Payments 
6 on behailf of the Mlaintifc’s and the class they represent. 


v4 21. Federal Defendants have not established an inictay 


8 overatine exnense level for the HEYLER vary APARTMENTS, netther 
; ‘ 
9 Cy February 13, 1975, ‘not until the presens. 


10 22. The vederal Defendants have net issued rules and rer--~ 


ba ulations implementinse the cperating subsidy provision, nor have 
12 they acceoted arplications for additions assistance payments. 

{ 13 23. Federal Defendants have not n3.i¢ aduftiona2 assist- 
14 ance payments to private Defendants. 

15 25. Contrary to the Statute, the federal Defendants are 
16 no lonser recuirinz the private Defendants, and all of the Ses- 


17 tion 236 project owners, to return to the federal Defendants all 


18 rent collected in excess of basic rent. 


lg oat ae 


ere 29 Project Servicing Handbook, 43°90, “7"l Defen- 
21 dants permits the private Defendants -rg all stfier Section 23& 
Frofect owners to Subtract from total Drst-S collected the basic 


rents and in addition collection esses. 


the reserve fund fron nich operating Subsidies must be caid 


fs no lonser acne ne at the maximum rate. 


his regulation is contrary to the HCDA 1974, and 


S the ourposes and intent of the cperatine subsidy nro- 


23. The federal Defendants are alsc contemplatinz usine 
the rese=ve fund fer additional bursoses cther than the oneratine 
subsidy. 
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26. Asa result of + implementation of this regulation, ‘ 


rarer TRE ORE EERO 


é 


“acta ttn inns nami aa ets Aa a lat Ah tli Re ee i eat sp ciate on ne nde A 
sinter s 


20, 


for nurooses other than the tapicoentatian of the operat inr. sub- ’ 


side 


needa 


funi !s ajeauate to meet the needs centred 

1 mere? 
CAeCr — SANT T oYshon the reserve fund shall be credited 
nenraenianion for gneskertian 2 aeme, 


pees orteete: Defentmets! request ter "erers er 


sutmivced and acproved in violation of the rules 


oe 


of tne federal Defendants. 


sidered in light of the-anniicability and the orivate Defendants’ 


a aL clenaeenanee ‘4 4 


31. 


$10,900.00 for each Plaintiff, 
in that the difference between the amount of rent Plaintif. 
and the fair market value of their units when 
life of the mortsase represents a value to each Pilati 


ing ten thousand dollars ($10,000.00). 


i. 
of Fact: 
2. 
U.S.o. 


4s author 


R.Civ.Pro. and by 5 U.S.C. §703. 


2 
3e 


action. 


&. 


Ped.R.civ.Pro. are representatives of a class of cers 


Saw f 


inic cal 


futs 


unless the reserve funi is adequate to meet the estimated 


for such agit 


§$1331, 1337, 
tzed by 28 U.S.C. §§2201 and 2202 and Rule 57 of Fed. 


sre ray,a basic rent pursuant to 12 U.c.C. 


Oo #) es 


The feteral Defendants my not use the reserve Tund | 


Satter mnurameeeie 


tional as sistance eerie ool 
° Sreratins subsidies, 


LEO OD 


“s reculations 


The Bis ested inerease was not con- 


se" the operating subsidy. Thus the costs sustitying 


The matter in controversy exceeds the sum of 
exclusive of interest and costs, 
fs pay 
spread over ‘he 


intiff eaceed- 


CONCLUSIONS OF LAW 


In all resoects set forth in the foreroing Findines 


The Court has jurisdiction of this action under 28 


Declaratory relief 
t 


1361, and 5 U.S.C. §702. 


The Court has jurisdiction over the parties to tnis 


The Plaintiffs, pursuant to Rule 23(a) and (b)(2) of 


sons residinre 


PARY APARTMENTS who have been niyine, and will in the 


61715z-1 of more 


-6<- 


© : 
+ otnan twentv=fivetto thirty percent (25-30%) of their "adsusted 


family income." : 


3 3+ The S:ilure of federal Defenfants to tnplenent the 


% Soeratin= subslay proecram, and the lack of orrorcunity to recelve 


S the benefits or the creratine Subsidy has caused Plaintiffs and 


@ all those similarly Situated rreat and tPrepirable injury, and 


has dentod thom their leral benefits, 


- 


S. The provisions of §212(2)(3) ana (3) of the Rousing 


Feet UE remo tal pal “yvelopment Act of 1974, 


Lr 


hereinafter Operating sub- 


10 Sidy, are mMancatery unon the Sederal Defendants and they have 


il @ ministerial duty to implement it, The onerating, subisdy pro- 


12 vides that for each Section 236 Vubsidizeg lower tneome housing 


Fosject, the federal Defendants shall establish an initial Oper= 


14 atine expense level ¢. February 18, 1975, On the basis of this 


15 tniviai level, the federal Defendants Snall make additional 


assistance paymrerts to Section 236 project owners to offset rea- 


sonable and comparable increases in Property taxes an utilities. 


These additional assistance nayments shall: not exceed the amount 


roe 


Sy walch the sum of property taxes and utilities exceed the ini- 


tial Operating expense level, nor shall tt.be greater than tne: 


amount required to insure thas the basic rent of anv unit does 


not exceed twenty-five to thirty percent (25-305) of she income 


of the tenan+ occusyine “such unit 
1. Ghe thirty-etent million, three hundred ninety-three 
thousand, seven hundred twenty dollars ($23,333,729.00) reserve. | 


fund referred to in $212(3) shall be used by federal Defendants 


to satisfy the need of Operating subsidies before alternative 


uses may te considered, Upon Gepletion of shat fund, the Supple- 


Tental a@onrorrtation annreved on September 6. 1974, shall be 


KSe¢d 29 furcher Satisly the need for aneratinne Suosidy nuyments. 


oneness cpap AAO NR A Bers ret abe RIN asta aapany 
“Aomeamnicninmmivensnameraintasinant ntti tomes teeter et mie: Niemen btm Cn inher rhtatathaa ee say ‘ . meen 
ON oe 


RPE eR 6 ery ere 


~ ER 


ake 


OD 0 Ly cme Le PML ALL ONS yeh meat biie hw beld there dNe5 6S bbtait Debts Ftp ree 
the federal Jetendants to review and approve rent increas: 
— 
Tor demonstrated increases or bona fide expenses Ve-diicluding 


miszins sources of income other than tenants™ rents, By failins 


Ped 
” 


ta Se lement the operating subs sLidy ‘and determine the private 
elinibility. Bi abt adlittenal aAgeictiusse payments, the 
hdd senciiay failed £0 determine whether the rent increase 


renuest was based upon demonstrated increases or bona fide ex- 


aijlure of federal Defendants to isolement the 
operati. ; subsidy program, and the lack of opportunity t». receive 
the benefits of the oneratinr subsidy program has caused Plain- 
tiffs and all these similarly situated preat and irreparable in- 
Jury, and has denied them their leral benefits. 
10. There exists between Plaintiffs and Defendants an 


actual and present controversy, in thet private Defendants have 


been authorized by federal Defendants to implement and will im- 


seliaH 1007 (PRow DIA Vm 
me: : 


ed | plement a rent increase for the Pleintif?s 
qa A Supsldy EBAYMEAT AS REGuIRSD Bs sed National Housing Act 
as amended by the Housing and Community Development Act of +57" 
to. provide for operating subsidy payments. 

ll. Plaintiffs have no adecuate remedy at law in net a 
money Jucsment cannot compensate Plaintiffs who must, in onder to 
avoid eviction, stretch inadequate incomes and sacrifice other 
necessities in order to make rental Payments which they are not 
statutorily obligated to make. : 

12. Plaintiffs are entitled to jJudement declaring that 
the approval of the rent increase is lllezal for failure of the 
federal Defendants and private Defendants to comply with the 
Nasional Houadan Act and rules and rerulations promulmated pure 
Suant thereto pertaininm tn the arplication for anti approval of 


rent increase requests. 


afean 


o vw rk |W WN Be 
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13. Plaintirrs are entitled to fudgment declaring that 


the federal Defendants must implement the Operating subsidy pro- 


vision of the Housine and Communtty Tose log sens Act Of 1974 and 


must establish an initial Operating level for MEYLER PARK APART 


MENTS and mane overating Sutsiiyv payments, and must continue to 


mane said raymencs retroactive to February 18, 1975, to private 


ttributable to increases in property 


taxes and utility costs above the initial overating expense level 


which have created a rental equal to more than twenty-five to 


~ y percent (25- ~395 ) of Plaintirss' "adjusted family incomes." 


Defenaan% to conply with the Purpose and intent of the National 


Housing Acz\and with existinr rules and regulations promulgated 
thereto serta* =ng to the request for an approval of a vent © 


increase for MEYDER PARK APARTMENTS. 


45% Jeu entitled to judgment mandating federal 


Defendants to implement, the Operating subsidy provision of the 


’ Housings and Community DeVelorment Act of 1974 and to make oper- 


ating subsidy paynents eetclien evs to Pebruary 18, 1975, and 
to continue to make such Payments to the private Defendants to 


offset costs attributable to iner ases in property taxes and 


utility costs above the initiad ope ~ ing expense level which 
have created a rental equal ta more thig twenty-cive to thirty 
percent (25-30%) of Plaintirrs' "adjusted\fanily incomes." 

16. Plaintiffs are entitled to a perm nent injunction y 


orderings federal Defendants to work towards ach! 


eving the 
National Housing Act goal of a decent home and sOdgante living 
environment for every American family; to comnly with their own 
duly adopted rules and regulations which provide that rrat 


increise requests shall te approved only for "bora fide" ae 


"demonstrated" increases; 


to cons‘der alternative sourers of: 


teereee os 


PR SEAIG WW, Va 1 Pel, 


! 


, eeeteenenatenatndteiaeinetttatt 5a aiteite it beeen aeeei oes bate nat os, een na, apne mn ace maeseienaetnh aamamniaenne ed 
siccs tn the future alternative sourers of funds for MEYLER Pars 


42.278, esrectaicy as the time when requests for rent in- 
“> 
ereases ase submitted. 
afi 


afte Pininet??[s are entitled to a rermanent injunetior. 
. 


the fetcral Defentints Cron isrlexentin= Transmittal 


which amends the tInguvred Profest Serviciar Handbook 
failing to asdure tn all Other wavs that the reserve 


: 


ccues at the maximum “hate and from making payment from or 


dng the reserve fund ene other than the inple- 


mardi tonm.o£ -the overatinvastee 
18. Plaintiff's are entitled to reasonable costs as asainst. 


the federal Defendants. 


UnicedyStates D 
Central Distr ec. 
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CATHERINE M. BISHOP 

National Housing and Economic 
Development Law Project 

2313 Warring Street 


am 
Berkeley, CA 94704 LODGED rn 
a 


Telephone: (415) 642-28 


RONALD S. JAVOR : DEC 12 1975 

Legal Aid Foundation of Long Beach | swat 

363 West Sixth Street cur. es CueCeNd 

San Pedro, CA 90731 CENTRAL Ci a 
Telephone: (213) 831-8355 perury ENTERED. 


Attorneys for Plaintiffs 
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CLERK, U. S. DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
’ en Den: 
UNITED STATES DISTRICT COURT |__---§ ? 


” 


FOR THE CENTRAL DISTRICT OF CALIFORN A 


HILDA ABRAMS, GRETA JAEGER, 
MARGARET McEACHIN, individually, 
and as representatives of a class, 


Plaintiffs, 
ie CIVIL ACTION 
NO. 75-3009 JWc 


-PROPOSED- ORDER IN 
SUPPORT OF PLAINTIFFS’ 
MEMORANDUM IN RESPONSE 
TO THE COURT'S REQUEST 
OF DECEMBER 4, 1975 


’ 


vs. 


CARLA HILLS, as Secretary of the 
United States Department of 
Housing and Urban Development, 

H. R. CPAWFORD, as Assistant 
Secretary for Housing Management of 
‘".@ Unived States Department of 
Housing and Urban Development, ue 
ROLAND CANFIELD, as Director of 
the Los Angeles Area Office of 

the United States Department 

of Housing and Urban Development, 
G & K MANAGEMENT CO., INC. ana 
MEYLER PARK APARTMENTS, a limited 
partnership, 


eS ee 


Defendants. 


Upon consideration of the memoranda filed in the 
instant case and the oral arguments of counsel for all parties 
hereto and the Court having made certain findings of fact and con- 
clusions of law under Federal Rules of Civil Procedure 52, and 
the Court having concluded that Plaintiffs motion for summary 
judgment is hereby granted and a preliminary and permanent injunc- 


tion should be entered, it 1s on this /Feaay of December, 1975 


«O7— 439 76 


oo 


ee ee 
o 2 3 oO & bh ANH RP O 


© Ort aap a: 


ORDERED that: 

1, This Court properly has jurisdiction over this 
action under 28 U.S.C. §§i331, 1337, 1361 and 5 U.S.C. §702. 
Declaratory relief is authorized by 28 U.S.C. §§2201 and 2202 
and Rule 57 of Federal Rules of Civil Procedure and by 5 U.S.c. 
§703. | 

2. The class of persons herein which Plaintiffs 
represent is certified as those tenants of MEYLER PARK APARTMENTS 
who pay basic rent as defined in 12 U.S.C. §1715z-1 which ex- 
ceeds twenty-five percent (25%) of their "adjusted family income" 
for rent. 

3. The Defendants, Hills, Crawford and Canfield, 
hereinafter federal Defendants, are hereby ordered to immediately 
implement Section 212(2)(3) and (3) of the Housing and Community 
Development Act of 1974, hereinafter operating subsidy provision, 
by establishing for MEYLER PARK APARTMENTS an initial operating 
expense level, and making additional assistance payments to the 
Defendants MEYLER PARK APARTMENTS, Ltd., and G & K MANAGEMENT 
CO., INC., hereinafter private Defendants, for any increases in 
rentals attributable to the excess of tle sum of the cost of 
reasonable and comparable property taxes and utilities over the 
initial operating expense level provided that such payments shall 
not reduce the rent for any unit below twenty-five to thirty 
(25-30%) of Plaintiffs' and of the class they represent, "adjust 
family income," and that such payments shall be made retroactive 
to February 18, 1975. : 

beeepetecberrey le Ben = 


purposes of the National Housing Act goal of_asxtfecent home and 


wane 
one 


suitable living environment for every American family; to comoly 
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with their own duly adopted rules and regulations which provide 


aati 
that rent Ancrease requests'shall be approved only for "bona 
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the lower income rents and character of.the—vro. ect; and to con- 


sider in the future alternative sources of funds for MEYLER PAR 
ABAD SSE' > especially at the time when requests for rent increas 


aresubmiSerier 


Gaerne eae ale aca : ew: 


ae 
the federal Defendants shall immediately pay to the private 
< - I 
Defendants an amount equal to the rental increase-of twelve dol~ 


lars ($12.00) per month ver Plaineats ane-ver each member of 
Plaintiffs class. The Plaintiffs~shall not be obligated to pay 


¢ 
ye 


r~, 
o,&’ © YN OW A 


2 
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any part of this increase“tntil further order of this Court, nor 


shall any actio fe instituted against Plaintiffs for the collec- 


ch increase by the private Defendants or federai Defen- 


metered) Sefemianrtssretenr coined -fronmsmprersrrt ise 


16 Transmittal Notice 24 which amends the Insured Project Servicing 
io Handbook 4350.1 or from failing to assure in all other ways that 
os the reserve fund accrues.at~the maximum rate and from making any 
\ 19 payments fromsor depleting in-any fashion the reserve fund for 
20 || prutieeeesmoshemethan—themimplenentatian of-theoperating suysiasy : 
el 7. Plaintiffs are entitled to costs of this action 
as against the federal Defendants. 


Further ordered: 


Yd 
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24 This Court will retain jurisdiction over the parties. 
1 25 herein to tnsure that this Order is properly effectuated. 
otis 26 
* E if ie se oc ae = 
“a " ' } 27 DATED: ! Mi ar fas eG o~ od on 
me ae ee ee a 
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29 niteii States District Court 
$0 enfral District, California 
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UNITED STATES DISTRICT COURT 
a4 


Het al., 


Defendants. 


CENTRAL DISTRICT OF. CALIFORNIA 
HILDA ABRAMS, GRETA JAEGER, ) 
MARGARET MC EACHIN, individually, ) 
and as representative of a class, ) 
) ; 
Plaintiffs, ) 
) 
Vv. ) NO. CV 75-3009-JWwC 
) ! 
CARLA HILLS, as Secretary of the ) MEMORANDUM OPINION 
United States Department of i) 
Housing and Urban Development, ) 
) 
) 
) 
) 
) 


Plaintiffs, individually and on behalf of all others 
} similarly situated, seek to compel the Secretary of Housing 
and Urban Development and certain officials thereof (herein- 


after HUD) to implement the operating subsidy orovisions of 


Section 226 (£)(3) and (g) of the National Housing Act, as 


; amended by the Housing and Community Development Act of 1974 


} 12 U.S.C. § 17152-1(£) (3) and (9g). 


Jurisdiction is invoked pursuant to 28 U.S.C. § 1361. 


October 1, 1975). On December 19, 1975, this court entered 


i Findings of Fact, Conclusions of Law and an Order granting 


| the plaintiffs' motion for summary judgment. 


pv oro goog see 


The relevant portions of the Housing Act require that 


| 
| 
| 
See, e.g., Elliott v. Weinburger, No. 74-1611, (9th Cir. 
| 
| 
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Owner of a federally subsidized housing Project. HupD is then: 


"authorizeq" 


d by Hup +5 make the above 


If the housing project Owner is not Paid this operating 


» the housing Project owner will, cof Course, pass the 


and Property tax expenses onto the tenants in the form 


of rent increases, 


Thus, economically Speaking, the housing 


Project owners are rather ambivalent 


towards the operating 


dized housing project designed for lower income families, on 


August 7, 1974, ana on July 3, L375, 


Apartments 4pplied to yup for 


for Summary judgment, 


The thrust of HUD's arguments on motion for rehearing, 


which are essentially the Same arguments as those made in 


Opposition to Plaintiffs: motion for summary judgment, is 


that HUD is vested with discretion to implement 


the owner of Meyer Park 


| 
| 
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hohe 
ew Oo 


the operating subsidy and (2) that contract authority must be 


| 


utilized in order that the reserve fund be used to make opera- | 


ting subsidy payments. 


In support of its: argument that the implementation of. 


the operating subsidy is totally discretionary, RUD contends 


that by the express language of 12 U.s.c. 5 1715z-1(£) (3) 


HUD is merely "authorizea" to make the Operating subsidy Pay- : 


ments, and thus there is no duty to do so. 


After reviewing the legislative history, the Congressional 


intent and the express statutory language, every court that 


has considered this argument has expressly rejected it, and 


See Ross v. Communit Services, 
— St tommunity Services 


Inc., 396 F,. Supp. 278 (D. md. 1975); Harrison v. Hills, No. 
pool Dal aN itis 

t 

| 

Hq 


this court likewise rejects it. 


75-938 (W.D. Penn. October 1, 1975); Dubose v. Hills, No. 
ee BILLS 


75-303 (D. Conn. December 15, 1975); Parker Square Tenants v. 


Department of Housing and Urban Development, No. 75-577 (W.D. 


Mo. January 27, 1976). 


HUD's second argument in support of its position that 


the spe emeatation of the operating subsidy is not mandatory 


is that HUD has diserecton on how to allocate released contract 


authority among the various federal housing programs and thus 


is empowered to choose not to expend any released contract 


Congress has authorized HUD to use contract authority 


! 
i 
authority for the operating subsidy. | 
{ 


released prior to the enactment of the Housing and Development ; 


Act of 1974, 3/ and it is undisputed that such contract 


authority exists. HUD merely refused to use that released 


contract authority. 


In view of the mandatory nature of 12 U.S.C. § 1715z-1 


(£) (3) and the clear unequivocal intent of the Senate Appro- 


and is presently held by this court, to be an abuse of 


| 
| 
| 
priations Committee, 4/ this refusal has previously been held, 
mn | 


=e pnt liensiethieata pe ncen sat 


discretion. See Dubose v. 


Hills, Supra; Parker Square Tenants} 


Vv. Department of Housing and Urban Development, supra. 
——— rT  — meeeeiReneeramenns 


1 

2 

3 Finally, HUD argues that the reserve fund established 
4 

5 


by 12° U.S.C. 8 1715z-1(g) cannot be used to make operating 


subsidy payments without expending contract authority. 1 find 


8 this argument to be without merit. 

7 The express language of 12 U.S.C. § 17152-1(g) creates 
: 8 a totally independent source of funds from which the operating 
9 subsidy is to be paid. Thus, the reserve fund is not subject 

10 to the restrictions applicable to other appropriation sub- 
it sections contained in 12 U.S.C. § 1715z-1. See Ross v. 
12 Community Services, Inc., supra. 
13 Even assuming that the existing contract authority must 
14 be utilized in order to make the operating subsidy payments 
15 from th: reserve fund, HUD's refusal to use the existing 
16 contract authority is an abuse of discretion. See Dubose v. 
1 Hills, supra; Parker Square Tenants v. Department of Housing 
18 énd Urban Development, supra. 
19 I cael Gaia, therefore, that HUD has a ministeral duty 
20 to implement the operating subsidy and that HUD's refusal to | 
- utilize existing contract authority to do so is an abuse-of 
23 discretion. Accordingly, HUD's motion for a rehearing is 
ad denied. 
a DATED: May 6, 1976. 
25 Pee 
s A eee 
Pd JESSE W. CURTIS : 

Ufited States District Judge 
o 
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FOOTNOTES 
Se 


Reference Page 2 
12 U.S.C. § 17152-1(£) (3) provides in pertinent part: 
"For each project there shall be established an 
initial operating expense level, which shall be 


the sum of the cost of utilities and local property 


taxes payable by the project Owner at the time the 


Secretary determines the property to be fully 
occupied, taking into account and anticipated 


Customary vacancy rates. at any time subsequent 


to the establishment of an initial Operating 
expense level, the Secretary is avthorized to 
make, and contract to make, additional assistance 
Payments to the Project owner in an amount up to 

the amount by which the sum of the cost of utilities 
and local peoperty taxes exceeds the initial 


Operating expense level, m 


Reference Page 2 
12° U.S: C.\¢ 1715z-l(g) provides in pertinent part: 


"The project owner Shall, as required by the 
Secretary, accumulate, safeguard, and periodic- 


ally pay to the Secretar, 11 rental charges 


collected in excess the basic rental charges. 


Such excess charges shall be credited to a 


reserve fund to be used by the Secretary to make 


additional assistance peyments as provided in 


paragraph (3) of subsection (£) of this sectio:, 


Reference Page 3 
In Sen. R. No. 93-1255, 93rd Cong., 2nd Sess. 8 (1974), 


accompanying the supplemental appropriation Act, Pub. Li. 


the Senate Appropriations Committee Stated in Pertinent 


ee 


er ee 
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2 "The Committee wishes to clarify the intent in the H 
2 joint explanatory stakanene of the Committee of 
‘ 3 Conference on H.R. 15572 with respect to the use 
4 of operating cost subsidies for Section 236 
| 5 projects that the Secretary is authorized to use 
mel _ & EERLS available contract authority for operating sub- 
i 7 sidies for existing or new Section 236 projects." | 
8 4/ Reference Page 3 = 
: | ’ Id. | 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 


GAIL CARBERRY ET AL. 
CIVIL ACTION: 
v. . NO. 76-521-F 


CARLA HILLS ET AL. 


"MEMORANDUM AND ORDER 
March 9, 1976 


FREEDMAN, D.J. : 

_ This matter came on for hearing on plaintiffs’ motion 
for preliminary injunction on February 26, 1976. After consideration 
of the pleadings and affidavits of the parties and of the arguments 
of counsel, the Court ORDERS that the preliminary injunction be 
granted and hereinafter enters its findings and conclusions. 


Plaintiffs are low income residents of Hampton Gardens, an 


- spartment complex in Northampton, Mase., subsidized under §236 of 


the National Housing Act, 12 U.S.C. §1715z-1. Defendants are the 


Secretary of Housing and Urban Development ("HUD") and the owners of 


. the apartment complex ("private defendants"). Plaintiffs seek to 


represent a class of tenants in the project who are similarly situ- 
ated. The Secretary was not prepared to go forward on the issue of 
class certification at the time of the hearing. The Court will 
conditionally certify the class for purposes of this order; the 
Secretary may reopen this issue at a later time. a 
The private defendants applied for HUD approval of a rent 

increase on October 31, 1975, - the dcmceuied was grented in November. 
The higher rents became effective on February 1, 1976. As a result 
of this increase 126 of 203 tenants at Hampton Gardens ave paying 
in excess of 30% of their adjusted gross incomes for rent. 

| Section 212 of the Housing and Community Development Act 
of 1974, 12 U.S.C. §1715z-1 (£)(3), requires HUD to make operating 
subsidy payments to developers so that rental payments from certain 


tenants may be lowered when: (1) the “operating expense level,” as 


\ 
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defined by the statute, increases beyond an initial level; and 

(2) the rental vious exceed 30% of a tenant's adjusted gross 
income. Both of these conditions “have been met in this wee 
‘and in view of HUD's recalcitrance in complyingwith the statute, 

a preliminary injunction seems appropriate. The private defendants 
have supplied the necessary information enabling the Court to award 


a specific sum in accordance with the provision of the statute. 


{ 
f Should HUD find this figure to be in error, it may later be adjusted. 
| There is a strong likelihood that plaintiffs will prevail 
on the merits of their case and they have demonscrated that they are 
! being irreparably harmed. : 
| In accordance with che foregoing, the Court ORDERS as 
follows: : oe 
! i. That defendants Hills and Frye respectively as Secretary 
and Regional Administrator of HUD pay to the defendant Hampton Associ- 
tes forthwith the sum of thirty-five hundred ($3,500) dollars and, 
until further order of the Court, to pay the sum of seventeen hundred 
fifty dollars ($1,750) monthly, commencing April 1, 1976, as an oper- 
ating subsidy under §212 of the Housing and Commmity Development Act 
of 1974, 12 U.S.C. §1715z-1 (£) (5). 15 : 
$e ‘ - 2. That defendant Hampton Associates, upon receipt of the 
+ payment ordered in paragraph 1 of this order retoburse tenants at 
Hampton Gardens any amounts paid by them which are shown in column 8 
} of Exhibit 2 and 2(a) attached to the Affidavit of Carol A. Adams 
| filed with this Court on February 26, 1976 and attached hereto. 
3. That defendant Hampton Gardens credit against the: rent 
{ otherwise due from tenants ac Hampton Gardens on and after March 1, 
f 1976 the respective amounts shown in column 8 of Exhibits 2 and 2(a) 
es attached to the Affidavit of Carol A. Adams filed with the Court on 


i: February 26, 1976 and attached heretu. 
o 4 


fe ( 4 
- te tates District Judge — 1toy7R a A CIUS vit 
a LONBT 
: . lpnis same conclusion has been reached and relief otdered in several 
4 i; recent cases. See, @.g., Ross v. Community Services, Inc., 396 
;- F. Supp. 278 (D. Md. 5); Dubose v. Hills, Civil No. H-75-303 

(D. Conn. Dec. 15, 1975). 
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. IN THE UNITED STATES DISTRICT COURT FOR THE DISTRi‘.T OF UTAH 


CENTRAL DIVISION 


62 OF we a8 Om Om te ae ee On ae om we 


LILLIAN M, GERTSCH, EVA J, 
MILLWARD, SHEILA L. NEMELKA, 
CHERYL K, WARRINGTON, and all 
persons similarly situated, 


ORDER GRANTING PLAINTIFFS' 
AND DEFENDANT RICHARDS' 
MOTIONS AND DENYING FEDERAL 
DEFENDANTS' MOTION FOR 


Plaintiffs, 
SUMMARY JUDGMENT 


Ve 
C 75-513 
CARLA HILL, individually and 

in her capacity as Secretary 

of Housing and Urban Develop- 

ment, L. C. Romney, individually 
and in his capacity as Director, 
Sait Lake City Office, Department 
of Housing and Urban Development, 
and FRANKLIN RICHARDS, 


shed in United States Cisizict 
Court, Ossvict of Utah 


Time: WAR 9512/6 


VERL C. RITCHIE 
Clerk 


Defendants i 


) 
) 
) 
: 
) 
) 
ie 
) 
). 
) 
) 
) 
) 
. 
) 
) 
) 
) 
) 


The plaintiffs in the above-entitled case have 
filed a motion requesting a preliminary injunction and the 
federai defendants and the individual defendant Richards 
have each filed a motion requesting partial summary judgzent 
on the operating subsidy issue. All of the parties have filed 

' extensive materials supporting their respective positions, 

The matter came before the court dev oval aromas on the 
summary judgment issues on February_9, 1976. The court has 
carefully considered all of the arguments and filed materials 
and considers itself to be well advised. 


In a stipulation approved by all of the parties on 
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February 13, 1976, and signed by the court on February 17, 
1976, it was agreed that the matte: would ".<« argued on summary 
judgment solely on the question of operating subsidies. It 
was further agreed that, upon making the determination of law, 
the court could issue appropriate relief under the plaintiffs' 
preliminary injunction request, The stipulation, at page 4, 
listed the contested questions of law which the court must 
now decide: | 

A. Whether defendants were required by 12 

U.S.C, § 17152-1 (f£) and (g) to establish by 

February 18, 1975, an "Initial operating 

expense level" for the Village Apartments Nortt.. 

B. Whether defendant Hill is required by 12 

U.S.C, § 1715z-1 (£) and (g) to provide operating 

subsidies to defendant Richards in an amount 

equal to the increase in the operating expense 

level of the Village Anartments North attributable 

‘to increases in property taxes and Ueeeeey costs 

as provided in the statute. 

C. Whethe afandane Richards is required to 

apply to HL” or the operating subsidy as set 

“1 gut in subparagraph B, supra. 

The federal defendants have argued that the court 
does not have jurisdiction to hear this case, The court has 
considered those arguments and finds them to be without merit. 
It appears that the plaintiffs have properly plead jurisdiction 
and the federal defendants have not demonstrated that jurisdic- 
tion does not‘exist. See Ross v. Comminity Services, Inc., 
396 F, Supp. 278 (D. Md. 1975). 


This controversy relates to the “operating subsidy" 


provisions of the 1974 amendments to the National Housing Act, 


LLM 


Those amendments authorize the Secretary of Housing and Urban 
Development [HUD] to make additional assistance payments to 
owners of section 236 projects to cover project cost increases 
due to increases in utility costs and local property taxes. 
Village Apartments North, operated by the individual defendant 
Richards, is a sention 236 project. HUD recently approved rent 
increases, to be paid by the tenants, to cover increased operating 
costs at the Village Apartments Nerth. The 1974 amendments ‘ 
provide th-: the defendant Secretary is to “establish an initial 
operating expense level" for such projects. 12 U.S.C.A, 

§ 1715z-1(£)(3) (Supp. 1976). The amendments further require 
-that the initial enevactde expense level "shall be established 
by the Secretary not later than 180 days after August 22, 1974," 
42 U.8.C.Ay § 171Sa-1le) Gupp. 1976), The amendments also 
establish a reserve fund of excess rentals to be used by the 
defendant Secretary to make additional operating svusidy pay- 
ments. 12 U.S.C.A, § 1715z-1(£) (Supp. 1976). The act also 
provides, with limitations, for the appropriation of funds to 
carry out ihe provisions of the amendments, 12 U.S.C.A. 

§ 1715z-1(1) (Supp. 1976). Finally, the amendments state that 
the "Secretary is authorized to make, and contract to make, 


additional assistance payments to the project owner" undex the 


operating subsidy program. 12 U.S.C.A. § 17152-1(£)(3) (Supp. 
1976). 


The plaintiffs and the individual defendant contend 


a ee cece ae St 
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that the above provisions place mandatory duties on the 


Secretary. It appears from the arguments that Village Apart- 


ments North technically qualify for the operating subsidy but 


that the defendant Secretary has determined that interest | 
reduction payments under the old low income housing program 


and the "deep subsidy" provisions uf the 1974 amendments take 


' priority. See 12 U.S.C.A. § 17152-1(£)(2) (Supp. 1976). The 


Secretary contends that Congress vested discretion in her to 
determine whether to implement the operating subsidy program 
and that she properly exercised that discretion by refusing 
to implement she program. In their arguments, all of the 
parties trace the legislative history of the 1974 amendmeiits 
and reach differing conclusions concerning the intent of 
Congress, The plaintiffs contend that Sila ace availadle 
to implement the program while the federal defendants argue 
that Congress has not appropriated any hoes specifically for 
the operating subsidy program and that the reserve fund is 
inadszquate to fund the program. - 

The court is convinced that bia pecans purpose of 
the 1974 amendments is to aid section 236 low income housing 
projects, The funds are to go directly to the project owner 
but the real purpose of the legislation tice aid the low income 


tenants. If the rental payments from tenants in existing i 


' 
projects are allowed to increase too much, many tenants may be 


forced to leave and the success of the individual project may 


| 
| 


ohn 
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be jeopardized, It is incwiibent upon the Secretary to respond 
to the Congressional emphasis on fulfilling the purpose of 
existing projects as well as pas her limited funds to 
new low thbewa housing. A reasonable construction of the 
statutes requires that when the government makes a commitment 
to a project, that project should receive its proper priority. 
In short, the Secretary would be expected to act in a manner 
which will erable each properly managed low income housing 
project to fulfill the purposes Congress had in mind. 
The federal defendants place great reliance os the 
fact that che atlenduenes state chat che Secretary is "authorized" 
to make contracts for operating subsidy payments rather than 
stating the mandatory phrase "Shall" make contracts. It is 
clear that the wording of the act gives some discretion to 
the Secretary. It seems certain to the court, however, that 
the Secretary cadsat refuse to exercise her discretion at all 
by completely refusing to implement the ecacatine subsidy 
program, Although this court {is not bound by the decisions 
of other federal district courts, it is impressed by the fact 


that, when faced with this issue, all of the courts cited 


have rejected the federal defendants' arguments. E.g., Ross v. 


Community Services, Inc., supra. 


The 1974 amendments direct that the Secretary "shall" 
establish an initial operating expense level for section 236 


projects by February 18, 1975. No such initial operating 


bescaee level has been established for the Village Apartments 
North. The Secretary should be required to immediately establish 
"such en, ecnanes level, | A 
The National Housing Act does not seem to directly 
answer the question of whether the owner of a section 236 
project must apply for an operating subsidy, and it does not 
appear that HUD has provided a vehicle for such applications, 
It would be logical, however, to require the project owner to 
apply for the beneltca: As such, the individual defendant 
Richards should use a reasonable method and apply for those 
benefits, Lo 
It is the court’s opinion that, after the defendant 
Richards applies for the operating subsidy, HUD has a legal 
duty to act upon the application, The amendments do give the 
defendant Secretary some discretion in her administration of 
the operating subsidy program. But the Secretary, nonetheless, 
has the duty to the extent of available funds to implement the 
program, The order of the coure should simply be that the 
Secretary accept the defendant Richards! application for 
benefits, consider it in good faith, and wee upon the request 
as quickly as possible, providing the relief to which plainciffs 
and defendant Richards are entitled, 
Relief will be awarded pursuant to the stipulation 

_ signed by counsel on February 13, 1976. “Discovery soncerning 


the remaining issues may continue and an initial pretrial 


ae 


conference, to establish a timetable for the remaining matters, 
will be scheduled at the request of the parties. 

IT IS HEREBY ORDERED that the federal defendants’ 
motion for summary judgment is denied. The defendant Richards! 
motion for partial summary judgment and plaintiffs’ motion 
for injunctive relief are sesnted as herein specified. 

IT IS FURTHER ORDERED that the federal defendants 


immediately establish an initial operating expense level for 


the Village Apartments North, using February 18, 1975; as 


the base date. 

IT IS FURTHER ORDERED that the individual defendant 
Richards is required, in a reasonable manner, to apply to HUD 
requesting benefits under the operating subsidy progran, 

IT IS FURTHER ORDERED that the federal defendants 
act upon the sopticatton filed by the defendant Richards in 
good fdith and as quickly as possible. Upon determining that 
the statutory requirements for the operating subsidy program 
have been met, the Secretary is directed to make- payments Reon 
available funds to the defendant Richards, as project owner, 
to offset the increases in local utility costs and taxes. Such 

_ payments are to be computed according to the formula’ contained 
in 12 U.S.C.A. § 1715z-1(£) (3) (Supp. 1976). 


DATED this S day of March, 1976, 


ALDON J, et coi 


United States District Judge 


EXHIBIT L 


Laie 


June 26, 1976 


New Mexico (Me, Domenic), the Senator 
from Utah (Mr. Gary) , the Senator from 
Arizona (Mp, GoLnwaten), the Senator 
from Nichican (Mr. Grurin), tie Sena- 
tor from Oregon (Mr. Hatrre.p), the 
Senator from Nebraska (Mr, Hrusisa), 
tho Geno tor from Nevada (Mr, LAaxant), 
tho Senatoy from Idaho (Mr. McCxunz), 
the Sonetor from Illinois (Mr. Perey), 
the fenptor from Vermont (Mr. Srar- 
renp), the Senator from Ohio (Mr. 
Tarr), the Senator from Texas (Mr. 
TOWER), and the Senator from Connecti- 
eut (Mr. WrIcKER) are necessarily ab- 
fet 

I further announce that the Senator 
trom New York «Mr, BUCKLEY) is absent 
Cne to jlness. 

I further announce that if present ana 
voting, the Senator from Ohio (Mr 
Tarr), and the Senator from Oregon 
‘Mr. Hatrrenp) would cach vote “yea,” 

The result’ was announced—yeas 43, 
nays 18, ns follows: 


{Rolleall Vote No, 348 Teg] 


YFAS—43 
Bartlett Hiaicen Nelson 
Rent Hart, Philip A. Nunn 
Polimon Haskell Packwood 
Rentcen Hathaway Pearson 
Ricden Helms Proxmire 
Bumpers Heliings Randolph 
Byrd, Huddleston Roth 
Vorry F., Jr. Javits Scott, Hugh 
Church Magnuson Beott, 
Cranston Mansfield William L, 
Dole . Mathias Sparkman 
aie McGee Stevens 
McGovern Stevenson 
Moss Thurmond 
Glenn Muskie Young 
NAYS— 18 
Abourezk Ford Morgan 
Allen Gravel Pastore 
Byrd, Robert ©. Jackson - Pell 
Carnen Kennedy Rihtco 
Clark MeIntyre Schweiker 
Durkin Metealt Stone 
NOT VOTING—39 
Vnker Goldwater MeClure 
Hayh Grfin Mondale 
Prock tart, Gary Montoya 
Proote Hartke Perey 
Duetstey Tfatheld Stafford 
I Hruska Stennis 
€ Humphrey Symington 
Tnouye Taft 
Johniton ‘Talmadge 
Laxalt Tower 
Leahy Tunney 
Lon Weicker 
Telellan Williams 


50 the motion to Jay on the fable was 
arveed to, 

Mr. PROXMIRE. Mr. President, I 
move to reconsider the vote by which the 
motion was asreed to, 

Mr. JATITAWAY, I move to Jay that 
motion on the table. 

Tho motion to lay on the table was 
arecd ‘to, 

UP AMENDMENT NO. 137 

Mr. JAVITS. Mr. President, I send an 
amendment to the desk and ask that it 
he iinmediately considered, 

‘The PRESIDING OFTICER (Mr. Has- 
KELL). The amendment, will be stated. 

‘The assistant legislative clerk read ns 
follows: 

Tho Eenator from New York (Mr. Jav: £8) 
Proposea unprinted aniendment numbered 
17: 

NEW COMMUNITIES 

Por neceseary expencee under scetion 602 
(a) Of tho Tousing Act of 1948 (12 U.8.C. 
1701 (¢), $4,300,000. 


Mr. JAVITS, ‘Mr. President, I ask 
unanimous consent that I may yield to 
the Senator fiers Alabama (My, Srani- 
MAN) for the purpose of presenting on 
amendment and, as soon as he has com- 
pleted with his amendment or aiend- 
ments, Lmay rezain the Noor. 

“the PRUSIDING OFFICER. Without 
objection, it is co ordered. 

Without objection, the amendment by 
Mr. Srancrtan will be in order. 

UP A TENDMENT NO. 1186 

Mr. SPARISMAN. Mr. President, I send 
an amendment to the desk and osk for 
its immediate eensideration, 

The PRESIDING OFPICER The 
amendment will be stated 

The assistant legislative clerk read as 
follows: 

The Senator from Alabama (Mr. Spanic- 
MAN) Propores an unprinted amendment 
numbered 116: On page 6, ino 19, strike all 
after *“§2,975,000,000", through Hne 24. 


Mr. SPARIXMAN, Mr. President, this 
amendment would deicte the provision 
of the committee bill authorizing excess 
rental charges credited to HUD under 
section 236(g) of the National Hoycing 
Act to be available for use in other yro- 
grams. 

Mr. President, I believe this provision 
should be deleted for the following rea- 
sons: 

First, the Housing Act of 1974 specifi- 


-cally authorized that section 236 funds 


returned to HUD as excess charres should 
be used to assist Section 236 projects 
which face financial difficulties, because 
of inereased taxes and utility cests. UD 
has failed to carry out this provision de- 
spite the specific legislative authority 
conferred 2 years a0, despite the fact 
that almost $25 million in excess Charpes 
have been returned to HUD, and despite 
the fact that many projects face finan- 
cial difficulties and a, number have sought. 
remedy under the 1974 provision, 

Second, the Genersi Ac counting Of- 
fice has informed IfuD that the eceumn- 
lated section 236 funds are covered by 
the Impoundment Control Act, and that, 
in the absence of & recision approval by 
the Congress, these funds must be obll- 
gated in accordance with the provisions 
of the 1974 act. Hun hes failed to obli- 
fate the funds, I 9m informed that the 
GAO is now considering legal action in 
order to require IUD to follow the re- 
quirements of the Impoundment Control 
Act. 

Several courts have already stated, in 
cases hrourht by owners of troubled proj- 
ects that HUD is Lequired to utilize the 
returned funds. There &re at the pres- 
ent time several jJudgmenis against 
HUD in enses involving more than 20° 
projects. HUD, howe: er. persists in litt- 
gating rather than in ckligating the 
funds authorized under section 236(g), 

Finally, I believe that the provision 
under discussten is more properly a mat- 
ter of legislative authorization under 
the jurisdiction of the Cominittee on 
Banking, Housing and Urban Affairs 
than an appropriations issue, since it 
would significantly change an authorized 
housing program. 

In light of the principles and facts X 
have outlined X belicve the manager of 
the bill should accept this amendment, 
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CONGRESSIONAL RECORD — SENATE O1O7T5 


I express the hene that the chasrman 
will eccen! tis amendment and, atte rst, 
take it to conference where ft can be 
worked out. 

Mr. PROXMIRE. May I say to the 
distinnuished Benstor from Alehomn 
who, incldsntany, Is the ehatman ef (he 
Vousine § ommilttea end whoa wes 
chain. . of the Ranking Ce nmi mi 
course, ur mony years, (ab Tam bonny 
te aecept the amendment, J 
a very geod omenudment, Th J 
portant that we do our very boat io keen 
the section 236 tux and wiliey ente dy 
program foing. It is an rood Pvesntam, It 
18 for low-income people, 

All we are asking, ns Tunde ‘and it 
is that this money pe kept in the pro- 
fram and not distributed ewhere 

Mr SPARIKMAN. That Is what we 
have provided in the law. 

Mr. PROXTTIRE., It certainly is. So 
am happy to eupport the amendment of 
the Senator from Alabama. 

Mr. SPARIXMAN. I thank the Senator 
from Wisconsin and I thank the Senator 
from Maryland. 

Mr. MATHIAS. The Senator is exactly 
right. Iam happy to join with the Sena- 
tor from Alabama and the Senator frem 
Wisconsin. : 

Mr. SPARKMAN. I thank the Senator 
from New Yori for yielding, 

The PRESIDING OFFICER. Do the 
Senators yield back their time? 

Mr. PROXMIRE. I yield back the re. 
mainder of my time. 

Mr. SPARIKMAN. I vield back my time. 

The PRESIDING OFFICER, The quea- 
tion is on arreeing to the amendment of 
the Senator from Alabamn,. 

The amendment was arreed to 

UP AMENDMENT NO. 3117 


The PRESIDING OFFICER. The Sen 
ator from New Yort. 

Mr. JAVITS. Mr. President the 
amendment which I proposed would nda 
s0M« $4 million to the reneral authority 
of the Secretary of HUD to deal with the 
problems of the programs under the 
Sceretary’s authority because we find yo 
other place in tho pill where it een be 
Dut without it being subject to a potut 
of order, and {t can be put in herve as the 
Appropriation authority is open. I do 
it for the purpose of rasing: this par- 
ticular question which involves a very 
serlous emergency In My own State, 

It involves the problems of % con 
nity coll the Gannanda new community. 
end arises under the New Cor Imaifie 
Act which wo have Passed and wiiteh 4: 
being; odministered in respect to 19 new 
communities, of which 7 are having 
very sevions problems. There nre two 4 
Minnesota, Cedar Riv sratde, and Jenna. 
than; there ts one in Tilinols, Perk Forest 
South; one in Ohio, New Fields, and oi 
in Texas, Flower Mound, and two in 
New Yorl, Gananda, which is the oue 
immedintely at tssue, and Riverton, both 
of which are having problems. That fa 
out of 13 new communities in the coun- 
try established under this new lay 

Now, the reason for the now Jaw was 
the desire, in a demozrraphic sens, to 
reduce the tmpact of heavy populetio is 
on our central amd older cities, and tn 
order to develop new centers, new city 
centers, in different parts of the country 
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1977 hbudret estimntes, and the House and 
Senate bills for 1977 follows: 


New budget (obligational) 


authority, fiscal ycar 1976 1 $5, 926, 893, 776 


Budget estimates of new 

(obligational) authority, 

fiscal year 1977 ~ #96, 178, 292, 857 
House bill, fisca? year 1977 *6, 296, 077, 357 
Senate bill, fiscal year 1077 °65, 411, 139, 357 
Conference agreement. £65, 311, 839, 357 
Conference agreement compared with: 

Now Budget (obliga- 
tional) authority, fistal 
year 1976 

Budget estimates of new 
(obligational) author- 
ity, fiscal year 1977__.. 

Houwso bill. fiscal year 1977 

Senate bili, fiseal year 


— 614, 04, 419 


-+138, 647, 000 
-++-15, 762, 000 


—-99, 306, 000 


1Includes $90,059,000 advance appropria- 
tion for fiscal year 1977 and 8561,000,000 ad- 
vanco appropriation for fiscal years 1978 and 
1078. 

"Includes $70,000,000 of budget estimates 
not considered by the House, contained in 
Sen. Doc. 04-203 and 94-206, and excludes 
8265,000,000 of budget estimates ocnsidered 
by the House reduced by Sen. Doc. 94-106. 

*Includes $16,421,779 advance appropria- 
tion for fiscal year 1978. 

Joun J. McPan, 

Smney R. YATES, 

Tom Srren, 

Fowanon I. Kocr, 

Bru ALEXANDER, 

Ropent Duncan, 

Geoncr H. Maron, 

Sitvio O. Conte, 

Jack Epwarps, 

Evrorp A, CEDERBERG, 
Managers on the Part of the House. 

Bircu Baru, 

Journ L. MCCLELLAN, 

Rooent O. Byrn, 

Joun C. STENNIS, 

Warren G. Macnuson, 

Jon O. Pastore, 

Tri0Mas FP, EAGLETON, 

Currronp P, Casr, 

MILTON R. Youna, 

Trp STEVENS, 

Crrantra. McC, Marutas, Jr, 

Ticuanp §. Scweucer, 
Managers on the Part of the Senate. 


CONFERENCE REPORT ON H.R, 14233 


Mr. BOLAND submitted the following 
conference report and statement on the 
bill (H.R. 14233) “making appronvriations 
for the Department of Housing and Ur- 
han Development, and for sundry inde- 
pendent executive agencies, boards, 
bureaus, commissions, corporations, and 
offices for the fiscal year ending Sep- 
tember 30, 1977, and for other purposes: 


Conrrrencr: Reront (H. Repr. No. 94-1362) 

The committee of conference on the dis- 
agreeing votes of the two, Houses on the 
amendments of the Senate to the bill (LR. 
14233) “making appropriations for the De- 
partment of Housing and Urban Develop- 
ment, and for sundry independent executive 
agencies, boards, bureaus, commissions, cor- 
porations, and offices for the fiscal year end- 
ing September 30, 1977, and for other pur- 
_ poses,” having met, after full and free con- 
“ference, have agreed to recommend and do 
recommend to their respective Houses as 
follows: 

That the Senate recede from its amend- 
ments numbered 3, 13, 20, 23, 25, 38, 40, 41, 
42, and 43. 

That the House recede from its disagree- 
ment to the amendments of the Senate 


numbered 4, 6, 8, 15, 16, 17, 19, 21, 29, 24, 99, 
33, 24, and 39, and agree to the rome, 

Amendment numbered 6: That the House 
reoede from its disagreement to the emend- 
ment of the Senate numbered 6, and agree 
to the same with an amendment, as follows: 
Restore the matter stricken by\yaid amend- 
ment, amended to read as follows: 


“HOUSING COUNSELING ASSISTANCD 


“For contracts, grants, and other assist- 
ance, not otherwiso provided for, of provid- 
ing counseling and advice to tenants and 
homcowners—hoth current and prospective. 
with respect to property maintenance, finan 
celal management, and such other matters 
as may be appropriate to aciist them in im- 
proving their housing conditions and meote 
ing the responsibilities of cenaney or home- 
ownership, fncluding provisions fer training 
and for support of voluntary agencies and 
services as authorized by eection 100fa) 1) 
Git) and fovtion 106(a) (4a) of tho Housing 
and Urban Development Act of 1008, as 
amended, 83,000,000." 

And the Senate arreo to the same. 

Amendment numbered 9: That the Joune 
recede from its disagreement to the amend- 
ment of tho Senate numbered 0, and ogres 
to the same with an amendment, an follows: 
In Meu of the sum propored by said amond- 
ment insert “$62,600,000"; and the Senate 
agree to the same. 

Amendment numbered 10: That the Mouse 
recede from its disagreement to the amend- 
ment of the Senate numbered 16, and agree 
to the same with an amendment, as follows: 
In Heu of the sum propored by said amend- 
ment insert “$60,000.000"; and the Senate 
eneree to the sam” 

Amendment numbered 11: That the House 
recede from its d’sagreement to the amend-< 
ment of the Senate numbered 11, and arree 
to the same with an amendment, ns follows: 
In ijeu of the sum proposed by said amend- 
ment insert “855,000,000"; and the Senate 
agree to the same. 

Amendment numbered 12: That the House 
recede from its disagreement to the amend- 
ment of the Senate numbered 12, and arree 
to the name with an amendment, os follows: 
In Heu of the sum proposed by said amend- 
ment insert “@419,000,000"; and the Senate 
gzree to tho same. 

Amendment numbered 14: That the Rouse 
recede from its disagreement to the amend- 
ment of the Senate numbered 14, and agree 
to the same with an amendment, os followa: 
In Neu of the sum nropocoed by said amend- 
ment invert $39,000,000"; and the Genato 
agree to the same. — 

Amendment aumbered 18: That the House 
recede from its iisagreement to the amend- 
tient of the Senate numbered 18, anc agree 
to the same with an amendment, as follows: 
In Heu of the sum proposed by said amend- 
ment insert “$376,844,000"; and the Senate 
neree to the same. 

Amendment numbered 26: That the House 
recede from its disagreement to the amend- 
ment, of the Senate numbered 26, and agree 
to the same with an amendment, as fol- 
lows: in Hou of the sum proposed by said 
amendment Insert $813,000,000"; and the 
Senate agree to the same. 

Amendment numbered 27; That the House 
recede from its disagreement to the amend- 
ment of the Senate numbéied 27, and agree 
to the same with an amendment, as follows: 
In licu of the sum proposed by said amend- 
ment insert “$710,000,000"; anc the Genate 
agree to the same. 

Amendment numbered 36: That the House 
recede from its disagreement to the amend- 
ment of the Senate numbered 36, and agree 
to the samo with an amendment, a5 follows: 
In Meu of the matter stricken and ineerted 
by said amendment insert the following: 
“Provided, That $5,800,000 shall be available 


for construction of a research and education 


* for the des 
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fIMA°9.0 for et 
Nteovst 


tng cent 


focility at Doltos 
struction of ¢ f 
lend fore TAME datas 
$534,000, for design of nurst: homo wm 
Iacilitict at Wilkes-Parre, Veonsylvan 
$590,000 for destin of a new blind rehab 
tation center ond eye, err, novo nnd thr 
clinic at Birmingham, Alebama; ¢3,600,¢ 
gu of # clinicol end ambulat 
care addition ond renovation of exteti 
arcas at the Oklahoma City, Oflahomn, V: 
erans Administration Hosptial; avd £4604 
for the design of a new clintesl bulidinys 
fhe Moontotn Home, Venpesn eo Vetera 
Adminisuction Hospital’; and the Gen 
agreo to tho same. 

Iho commmiitco of conference report 
disagreement onendments numbered 1, 2 
28, 20. 91, 93, 35, ana 37. 

Fowano DP. Doran, 
Jor L, Gyrria, 
Groncz 0. Broriey, 
J. Ecwaro Rous, 
Hop Taaxiurm, ‘ 
Max Davcun, is 
Louis Srors, 
Yvounnm Brariwarre Burr, 
Gronce Manon, 
Bont I.. Vatcorr, 
Josrrar tf, McDaor, 
C. W. Bit. Your, 
Eirony A. Crerrenrenc 
Managers on the Part of the House. 

Winrgatr Peozneme, 
Jon O. Pasrons, 
Jorn ©. Girnrimms, 

fit RMariovienp, 
Bmerw Bayi, 
Lawton Crirrs, 
J. Reunctr Jomston, 
Watren D. Houpo.rstom, 
Jour bL. MeCurnian, 
Frann, E. Mose, 
Crrantes McO. Matias, 
Currrorp P, Case, 
Tiiram L. Fora, 
Eowarn W. Broorr, 
Henny Bre.umon, 
Mi.ron R., Yours, 

Managers on the Part of the Senate 


Jot Exrnanatony Srarrtirur op ane 
Commirrrn or Conrrnetcr 

The managers on tho port of tha Hon 
and the Sennte at tho conferenca on the wy 
arreeing votes of tho two Nouses on 4 
amendments of the Bennto to the bill (vy 
24203) makin: epproprintions for the 7h 
partment of Housing er Urban Dovey 
ment, and for sundry Independent execulit 
agencies, boards, bureayws, ercnintestons, co 
porations, and offices for the fiscal year eis 
ing September 30, 1977, and for other pw 
poses, submit the following Joint statema1 
to the House and the Senate in explanatio 
of the effect of the action arreed upon b 
the managers and recommended in the ac 
companying. report: 

TITLE I--DEPARTMENT OF TIOUHTN ATID UArAD 
DEVELOPMENT 

Amendmont No. 1: Reported in technica 
disagreement. The managers on tha port o 
the House will offer a motion to recede £1 
concur In the amendment of the Seante wil 
G1 emendment as follows! 

Tho additional amovun* of contracts for o1- 
nual contributions, Tio. otherwise provide 
for, as authorized by section 6 of the Unite 
States Housing Act of 1937, as amended (1 
U.8.0. 1437c), entered into efter Septem? , 
30, 1976, shall not excecd $676,000,000 Includs 
ing not moro *tiian $36,000,000 for the med 
ernization of existing low-incomo housing 
projects, whi 2 amounts snail be tn adaitioo 
to balances of authorization heretofore made 
available for such contracts: Provided, Tht 
tho total new budget authority obligated 
under such contracts entered into after Gep* 
tember 80, 1976, shall not exceed $14 870,400," 
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Came Prous 
Appellato Seutrarn, tivd) Division 
KRogw 4°45 
U. S. DEPARIV=*T CF gyttcy 
Washingten, D. oC. @.tadO 


Septenber 20, 1976 | 


REL:MH:REK: lac Telephone: 
145-217-1145 202-739-3309 


Gerald Goldman, Fscuire 
Hushes, Hubbard & Reed 
1559 L Street, il.We 

Washington, D.C. 20636 


Re: Battlea Fara Conoany, et al. v. Poa 
Hills, et al. (C.A.D.C., Nose 75-1541 


and 70-1542). pin 


Dear Mr. Goldaan: 

This is in responee to your letter of Sentenber 10, 
1975, in which you recuested answers to cueetions concern= 
ine HUD's intended use of the rezerve fund pursuant to 
Pelae 94-373. 


HUD hos advised us that it does intend ts .:e the 

reserve fund to pay non-operatinz subsidies referred to 

in P.L. 94-375. On October 1, 1975, the anounts 

presently credited to the Section 225(7) reserve fund 

will be credited to the housing payments account for 
payment on contracts as outlined in P.L. Gie375. The 

rate at which the amounte go credited will be expended 

{so impossit's to determine, since they will have no 
_gseparate identity once they ave commingled with anounts 
already opprorpriated to the housing payments account. 

To angver your final cuestion, i.e., at what rate will 

HUD nake onerating subsidy payments frou the reeerve fund, 
no operating cubsidy oaynents will be nade fron the reserve 
fund, eince there will be no sonev in the reserve fund 

once it is transferred to the houcing paymenta account. 

All paynents for oneratinz subsidies will be made out of 
the housing caynenta account purcusnt to the use of the 
Secretary's available contract authority for the Section 235 
progran. : 


Yours very truly, 
REX E. LEE 


Ageistant Attorney General 
' ivil Division 


By: 


Morton Hollander 
Chief, Appellate Section 
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‘ ref hie ( eat x& ~ « & pS x oN ah 4.4: 
United States Conrt of Angeals 
FOR THE DISTRICT OF COLUMBIA CiRCUIT 


entrant 


No. 76-1603 September Term, I9 76 
Myrna Underwood, et al. Civil..Action (No, 76-469 
7 & “appelees Crt ACE CoE ot ippaas 
Ve oMDig Lircu 
| Carla Hills, individually and in her FILED SEP 2 O (976 


| - official capacity as Secretary of the 
United States Department of Housing ul 
and Urban Development, et al., GEORGE A. FIGHER 
Appellants CLEAK > 
No. 76-1650 Civil Action #76-469 


Myrna Underwood, et al., 
Appellants | 


Ve 


Carla A. Hills, individually and in 
her official capacity as Secretary | 
of the United States Department of 

Housing and Urban Development, et al 


BEFORE: Wright and Tamm, Circuit Judges 


——<_ — some 


On consideration of appellants’ motion for injunction 
pending appeal, and appellants' motion for clarification of 
order of August 31, 1976, in order solely to afford this Court 
an opportunity more fully to consider the matter, and until 
further order of this Court, it is 

ORDERED by the Court that defendant-appellants are precluded 
from allocating monies in the reserve fund to fund programs other 
than the operating subsidy program, 12 U.S.C. § 17laz-1 (2) (3), 
until the assistance payments as provided in subsections (3) and 
(4) of the District Court's order of June 8, 1976 have been made, 
Defendant-appellants are not precluded by this order from making 
refund payments, to the extent authorized by the District Court 
a of June.8, 1976, and the order of this Court dated August 31, 
Per Curiam *:, 


° 
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